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Abstract

This commentary presents original knowledge about children’s communication and rights, developed
across 25 years. It draws together learning from direct work with more than 1,000 children giving
evidence at investigative interview and/or trial.1 It combines this with knowledge built from trying to
understand and apply others’ theories and research,2 and from endeavouring to teach professionals
how to communicate differently with children.

The over-arching theme of this work is how to enable children’s communicative competence so that
they can give their best (most accurate, complete and coherent) evidence in criminal or family
proceedings. I believe these are powerful mechanisms through which to safeguard children, to
reposition them as competent communicators and active agents in society and to challenge dominant
perceptions of children as vulnerable, passive, incompetent and silent victims. My focus is specifically
on very young children and those with complex communication needs, but much of the knowledge is
relevant for all children: “getting things right for children with complex needs will improve practice
with all children” (Marchant, 2010a, p.200).3

The commentary is organised thematically, with each of the seven themes linking my published work
to the wider literature and outlining its significance and contribution to knowledge. ‘Knowledge’ is
defined broadly, to include innovative strategies for direct work with children and original ways of
teaching and practicing, as well as more abstract ideas and concepts. A wide definition is also taken
of publications, to include published papers, chapters, books, guidance, films, training materials,
communication resources, apps and websites. The first two themes - children’s rights and creating
safer contexts - locate the knowledge within a wider framework. The next four themes relate directly
to enabling children’s communication in legal contexts: assessment approaches; helping children
understand; helping children explain; trauma and state regulation. The last theme connects this
knowledge to practice development and teaching.

1

This is a subset of the 10,000+ children I have worked with over the years.
Milne & Bull, (1999); Westcott, Davies & Bull (2003).
3
Legal commentators in the USA separately reached the conclusion that much of my work and findings could
apply to all children (Lyon & de Cruz, 1993, p. 302).
2
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From an early age I spent time in radical services for under-fives, led by my mother, aunt and
grandmother. These services had adult-to child ratios that would now be seen as shockingly low, so
there was a quiet expectation that children would know how to sort themselves out, from basics like
hanging up coats, through to complex negotiations of conflicts. This created in me a deep and
unshakeable belief in the competence of very young children, later strengthened by training in nondirective play and communication4 and then by inspirational practice in the nursery my own children
attended, which aimed to create “a democracy of three year olds”. Here I was introduced to ideas
about child-directed learning, the Reggio movement in Italy and the “hundred languages” of young
children.5

These influences gave me confidence to think differently about what keeps children safe, to set up
Triangle, to find ways of sharing power with young and disabled children, to create new approaches
to communication, to try and reframe assessment and disclosure, and to attempt to get evidence
about major crime from toddlers.

4
5

Axline (1947); Pinney (1984).
Dyer (1997) personal communication; Nutbrown (2011); Cagliari et. al., (2016).
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Introduction

My interest in enabling children’s communication grew from my experience as a forensic interviewer6
and intermediary7 over a 25 year period (1991 to 2016). During these years I also worked in children’s
services and trained professionals to communicate with children. I have built and led a unique
organisation enabling children’s communication, developed national policy and guidance relating to
children’s evidence, and published, taught and provided expert opinion to the courts on these
matters. My work combines evidence-based-practice with practice-based-evidence, where processes
and progress are critically and reflectively evaluated.

My direct work is essentially about building helpful relationships quickly with children in stressful and
traumatic situations, to enable them to understand and explain important things. Central to my work
has been the development of radical child-centred approaches that have changed policy and practice
and shifted thinking, both nationally and internationally. I have developed practice-based knowledge
about what helps children give their best evidence, about how societies create or reduce risk and harm
to children, how practice can change, how adults learn about these things, and how cultures can shift.
This commentary summarises that knowledge.

I have a sense of responsibility to share this knowledge, because “while the quality and quantity of
research into child witnesses is impressive: it has one basic flaw: almost none of it has been conducted
with forensic child witnesses: that is, with witnesses or victims of actual crimes” (Westcott, Davies &
Bull, 2003, p341). My experience places me in a very privileged position as my work is almost entirely
with children giving evidence about serious crimes: sexual or physical assault, rape and murder.

6

I undertake forensic interviews and cross-examinations with children as instructed by the police, local
authorities or family courts and have interviewed more than 700 children. I trained to interview children within
Memorandum guidance (Home Office/Department of Health, 1992) and later within Achieving Best Evidence
guidance (Ministry of Justice, 2003, 2011); I also completed a Masterclass in Investigative Interviewing of
Children (International Investigative Interviewing Research Group, Stavern, Norway, 2010); and an Advanced
Certificate in Forensic Interviewing of Children (Deakin University, 2014).
7
I am a Registered Witness Intermediary with the Ministry of Justice (trained in 2007), providing communication
support to children in their involvement with the police and the courts. Intermediaries are one of the Special
Measures in the 1999 Youth Justice and Criminal Evidence Act (YJCEA), our role is to ensure that communication
is as complete, coherent and accurate as possible. I have acted as intermediary with more than 350 children.
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I have been privileged to work collaboratively with children and young people to seek and find answers
to a range of research questions. Sometimes this has involved the formal generation and quantitative
testing of hypotheses with large numbers of children, often across time. Sometimes this has involved
qualitative exploratory research with groups of children or with individual children.

Children were engaged in different ways: through large-scale recruitment to consultations or
research; through invitation and self-selecting involvement in Triangle’s programmes of group-work
and film-making projects and through using Triangle’s services. This last group are routinely asked to
give their thoughts and feedback about our work; with younger children this is often achieved by
asking them to ‘tell the next child’ about what happens (e.g. at Triangle, at court, by writing letters or
drawing pictures or making films). These ways of engaging children in practice development have
themselves been developed in collaboration with children.

As an example of quantitative research with large numbers of children, I led Triangle’s input to ‘TellUs’,
a national UK survey which gathered children’s views on their life, their school and their local area.
Findings from the survey were used to inform policy development at a local and national level
(Chamberlain et al, 2010). The survey was originally developed by Ofsted as an online survey in 2007
(TellUs2) and ran again in 2008 (TellUs3). NFER was commissioned to further develop and deliver
TellUs4 in 2009 and Triangle worked closely with NFER to improve the accessibility of the survey to
children with special educational needs and disabilities.

As part of this I led a small team undertaking group and individual work with disabled children and
young people to find new ways to ask about additional needs, and to adapt the questionnaire to be
accessible to all children. There were two significant outcomes:

1. The redesign of the ‘TellUs’ questionnaire section on identifying additional needs, abandoning the
traditional approach - ‘do you have a physical/learning/sensory disability?’ and asking instead ‘do you
need extra help with reading/writing/learning/getting around?’ , and

2. The introduction of new formats for completion of the questionnaire (audio, BSL and symbol).
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The survey ran once more, in 2009, before policy changed with the new government. This last survey
represented the views of 253,755 children and young people from 3,699 schools. There was a
significant increase in the number of deaf and disabled children taking part, and it was concluded that
‘the SEND features did allow pupils to participate in the survey that might otherwise not have done
so’ (Kelly et al, 2010, p60).

Another research question involving large groups of children related to the best way to present the
outcome of research to make sense to the children who took part. Through structured feedback, trial
and re-trial in multiple projects involving more than 4000 children and young people I developed
some key principles: using children’s own words, symbols, signs and art, addressing children in the
first person ‘you told us…’, engaging an artist to present children’s images at high quality, producing
‘back to back’ reports designed to be read from one end by adults and the other by children (e.g.
Marchant et al, 2003).

I have also been involved in small scale qualitative research, for example creating bespoke innovative
ways to answer such questions as, ‘Can children with complex needs co-produce passports about their
needs?’ ‘Can this child contribute meaningfully to their review?’, ‘Can special measures be
recommended and provided outside the statute?’, ‘Can this child be safely contained in order to give
evidence?’, ‘Can this child’s behaviour be presented as evidence in a fact-finding hearing?’

Sometimes situations with individual children naturally offer powerful opportunities to observe the
impact of changing a specific variable, e.g. the same team interviewing the same child about the same
event, once in a ‘standard’ police interview suite and once in the Triangle environment. I have been
able to see this happen at least 20 times in my intermediary capacity, usually in the above sequence
but sometimes in the reverse.

A rarer opportunity is offered by re-trials, for example a seven year old was questioned at two
different criminal trials by the same set of barristers with the same list of questions, the same judge
and intermediary. At the original trial the child was questioned in the ‘traditional’ way, with the child
in the live-link room with me, and the barristers in the court. At re-trial, at my recommendation, the
barristers came to the live-link room and questioned the child facing her across a small table used for
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calming play materials, and the showing of exhibits. This difference in process may or may not have
influenced the outcome; there was a hung jury on all counts at the first trial and unanimous guilty
verdicts on all counts at the re-trial. Feedback was gathered from all involved including the child,
family, barristers and judge.

Other ‘single case’ innovations of mine have been observed live at trial and written up by independent
researchers, e.g. the use of dolls to enable a severely learning disabled child to answer crossexamination questions; one of the first pre-trial cross-examinations in the section 28 pilot, with a child
with autism and severely challenging behaviour; the first time counsel questioned a child in the livelink room; the youngest ever witness to murder (Plotnikoff & Woolfson 2015; Wurtzel 2012, 2014
respectively).
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Theme 1 Children’s Rights

Much of my work relates to children’s rights. I have come to understand that children’s vulnerability
is not inevitable; it is to some extent a created vulnerability.8 This is particularly so for very young
children and for disabled children: both groups are often perceived as incompetent communicators,
cast into passive roles, placed in risky environments, and therefore face an increased likelihood of
abuse and a reduced chance of protection. Services can do harm to those they are designed to serve.9
This chapter outlines my contribution to challenging and interrupting this creation of vulnerability.

For 20 years (1989 – 2009) I led services for disabled children in an NHS trust. I took up post just before
the launch of the United Nations Convention on the Rights of the Child, which set out the civil, political,
economic, social, health and cultural rights of children , and just before the Children Act (1989) made

children’s welfare paramount in UK law, and introduced a requirement to ascertain children’s wishes
and feelings. These two foundations provided a context in which it was possible to set up consultative
groups of disabled children within the NHS trust where I was employed.

Children’s involvement helped drive change, and led to ‘The Chailey Heritage Charter of Children’s
Rights’. To my knowledge, this was the first of its kind, in the world. The originality was in involving
children in turning the idea of children’s rights into clear practical guidance, accompanied by a radical
approach to staff training, designed to disrupt common adult behaviours that create risk in services
and create vulnerability in children. The original charter was very simple:
“All children and young people linked to Chailey Heritage, wherever they are, whoever they are with,
whatever they are doing, have these fundamental rights whilst in our care:
●

To be safe

●

To be listened to

●

To be respected as an individual.” 10

8

The idea of “created vulnerability” evolved in the development of the ABCD pack, a training pack about the
abuse of disabled children (Cross, Gordon, Kennedy & Marchant,(1993).
9
These ideas were shaped by the work of Wolfensberger & Nirje, (1986).
10
Chailey Heritage Child Protection Working Group, (1991).
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Explicit examples of good and bad practice were given within the charter and within the training, using
humour and demonstration to teach by showing rather than telling. This work both reflected and
contributed to ‘a greatly heightened awareness of children as an important minority group with rights
of their own’ (Fortin, 2003 pv), later strengthened by the implementation of the Human Rights Act
1998 (in 2003).
More than a decade after the Chailey Charter was introduced, I was asked to share some of our
learning with the group developing Every Child Matters, a government initiative for England and
Wales launched in 2003, ECM was widely seen as marking a "sea change" to the children and families
agenda, and triggered further legislative change, leading to the Children Act 2004.
There were echoes of the Chailey Charter in Every Child Matters, whose aims were for every child,
whatever their background or circumstances, to have the support they needed to:


stay safe



be healthy



enjoy and achieve



make a positive contribution



achieve economic well-being. (Department for Education and Skills, 2003).

25 years on, the original charter remains in place at Chailey Heritage,11 and children’s services, schools,
councils, and charities in many countries acknowledge the Chailey Heritage Charter as the basis for
their own. The charter and the associated good practice guidelines12 have been cited as examples of
best practice in national and international guidance, in training and in many papers and books.13 The
first publication I rely on for this chapter is “Letting it take Time: Rights work with multiply disabled
children” [A] (Marchant, 1998).14 This sets out the development of the charter, good practice
guidelines, a young people’s group and independent advocacy:

11

http://www.chf.org.uk/chailey-heritage-charter.html.

12

On intimate care, handling difficult behaviour, working with children of the opposite sex, manual handling,
consent to treatment, sexual and personal development.
13
Westcott & Cross, (1996); Utting, (1997); Franklin, (2002); Chase et. al., (2006).
14
Other publications summarising this early rights work are Marchant (1991, 1992, 1993a, 1993b, 1993c);
Marchant & Page (1993); Marchant & Jones (1993). Marchant & Cross (1993) makes explicit links to abuse.
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“We learned that there is no point trying to teach children that they have rights when their experience
tells them otherwise. In fact, we came to feel that it could do positive harm to give children such
confusing messages that were incompatible with their daily lives… the charter is designed to give us
a bottom line about the way children are treated at Chailey” (ibid, p.186/7).

This work marked the beginning of my attempts to apply the social model of disability to practice with
children (Marchant, 1991), later formulated like this: “Some of the most damaging experiences in the
lives of disabled children and their families are not an inevitable consequence of the child's
condition”.15 Although in the early 1990s the social model of disability was gaining ground
internationally,16 issues for children were almost completely absent in the literature for more than a
decade.17

A natural progression of this rights work was to create an organisation with children placed much
more centrally. Triangle18 was set up in 1997. Over 20 years we have developed a range of original,
child-centred ways of working. We are determined to involve children across the range of age and
need, and to involve them meaningfully in big decisions, addressing the criticisms that disabled
children in the UK were excluded from participation in anything other than trivial matters (e.g. Cavet
& Sloper, 2004).

Triangle has given a firm foundation to embed some of my knowledge into practice. Triangle is guided
by consultative groups of children and young people, who advise us and are involved in all our
recruitment and practice development. For example, All Join In, Triangle’s youngest consultative
group was set up in 2003 to guide and advise Triangle’s work. The group was initially aged 3-9. Over
the years we have taken the younger age limit down and it is currently 18 months. The All Join In film
(Marchant & Gordon, 2004) was made in collaboration with the first 14 children in the group. Young
people are also employed as trainers and assessors and work within Triangle’s central team.
15

Marchant, (2010d, p.252); these ideas were also developed in Marchant, (2001a).
Morris, (1991); Oliver, (1990, 1992, 1996); Swain et. al., (1993).
17
Westcott & Cross, (1996) was a rare exception.
18
An independent organisation providing specialist services to children and young people across the UK:
“enabling children’s communication when it matters most” www.triangle.org.uk
16
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“Children and young people should be active partners in the assessment of their situations and
generally should be approached as the primary client in our work: we aim to avoid placing children or
young people in passive, vulnerable or victim roles”.19
I am also submitting as evidence two of Triangle’s training films about children’s communication
rights: Two Way Street20 and Three Way Street,21 each with their accompanying handbooks.
Unusually, these films were made collaboratively with more than 70 children and young people, aged
16 months to 22 years, using a wide range of communication methods. Both films were very positively
received and are in use worldwide. Three Way
Street [P] is introduced in theme seven.

Two Way Street, a joint project with the NSPCC and
their best-selling film ever, is about communicating
with disabled children and teaches that “No one can
communicate alone. Communication takes two
people”. [B]

19

http://www.triangle.org.uk/page/values.
Marchant & Gordon, (2001).
21
Marchant, Jones & Julyan, (2009).
20
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Theme 2 Creating Safer Contexts for Children

I worked in many settings (children’s homes, hospitals, secure units) and became interested in how
services can enable or inhibit children’s safety by the way children are defined and engaged within the
service, and submit as evidence two pieces about residential care: a chapter and a training handout
(Marchant, 2008 [C],Marchant, 2011b [D]).

Part of creating safer contexts is building routes for children to be able to have a meaningful, everyday
say about things that matter. The views, thoughts, comments and feedback of children and young
people have always been central to the development of my ideas.

Over the years I became increasingly troubled by the prohibitive, negative guidance given to many
professionals about responding to early concerns22 and the impact of this on children, some of whom
stopped trying to tell or actively resisted later attempts at interview because they had been given such
confusing messages. I was also concerned about the framing of ‘disclosure’23 as a one-way, one-time
event rather than a two-way interaction.24

22

Otgaar et. al., (2017) recently reviewed a criminal case involving 20 young children, concluding that the
origin and context of the first statement should be a crucial focus for expert opinion.
23
I also have concerns about the term ‘disclosure’, which pre-supposes truth.
24
These ideas are explored in the Opening Doors papers, and connections made to the international research.
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In the services I led I developed a different approach, and in the last
ten years began to share these ideas through training and through
writing accessible guidance for teams around individual children
who were giving evidence about serious crime. The guidance is
entirely positive; it tells people what to do rather than what not to
do. I am working with colleagues from different professional
backgrounds to develop these
ideas into a series of twelve
profession-specific25

papers

giving practical guidance on
responding carefully to children. The first two of these – for
therapists and for early-years educators – are now published. I am
submitting the multidisciplinary version (Marchant, 2018 [E]). I
introduced an original analogy: “opening doors” that a child can
walk through, or not, and an original set of flowcharts following
children through a sequence of moments where adults have
opportunities to open or close doors. Central to the papers are images of children opening or trying
to open doors, from a child-led photo shoot designed to challenge
dominant perceptions of children as passive and helpless.26

25

For social workers, doctors, nurses, psychologists, police officers, psychotherapists, early-years workers,
clinical therapists, residential care workers, foster carers, and youth workers.
26
Led by one of Triangle’s deaf young trainers and two teenagers on placement with us, involving children aged
17 months to 11 years.
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Theme 3 Assessment Approaches

The first two publications relied on in this theme attempted to shift professional thinking and practice
in the assessment of disabled children and children with complex needs. I am submitting as evidence
the practice guidance on assessing disabled children for the “Framework for Assessing Children in
Need and their Families”, a major, cross-department government initiative (Department of Health,
2000; Marchant & Jones, 2000 [F]). Mary Jones27 and I were invited to write this guidance. We had
then collaborated for 10 years in our work with children, and it was through this collaboration that
these ideas evolved. We were able to include some radical reframing, including bringing the social
model of disability into the guidance:

“The cultural context in which assessments of disabled children take place is not a neutral one: disabled
children and adults face major barriers to participating as equal members of our society…This guidance
is informed by an understanding of the ‘social model’ of disability, which uses the term disability not
to refer to impairment (functional limitations) but rather to describe the effects of prejudice and
discrimination: the social factors which create barriers, deny opportunities, and thereby dis-able people
… Effective assessment of a disabled child must consider:


the direct impact of a child’s impairment;



any disabling barriers that the child faces; and



how to overcome such barriers”.(ibid paragraphs 3.9-3.11)

We were also able to include some reframing of communication:

“We often act as if speaking is the only valid way to communicate and yet we know that this is rarely
the case for any child. Total communication means tuning in on all channels, attending for example to
speech; sign; symbols; body language; facial expression; gesture; behaviour; art; photographs; objects
of reference; games; drawing and playing.”(ibid para 3.133).

27

Mary Jones co-directed Triangle until 2014; her background was in paediatric occupational therapy.
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These ideas came about through working together, but I was lead author and wrote both the above
paragraphs. In 2003 these ideas were taken further in a commissioned solo chapter on assessing
children with complex needs, which included some original points about the function of assessment:

“A useful guiding principle for assessment is that services should always meet a child’s particular or
‘special’ needs in ways which least disrupt the needs that they share with all children.”
(Marchant, 2001b, p214).

These ideas were developed further for a later chapter, submitted as evidence:
“Assessment is critical in identifying and meeting children’s needs. The more complex the child’s needs
or situation, the more robust the assessment process should be... skilled assessment should make
things simpler and not more complicated” (Marchant, 2010a, p202 [G]).

The rest of my evidence on assessment relates to communication in legal contexts. There is a wealth
of international research on assessing children’s communication skills for diagnostic or clinical
purposes.28 However, there is almost nothing on assessing the communication skills likely to be
required of a child giving evidence.29 ABE guidance recommends only “general factors to be
explored”,30 and even intermediaries are given no guidance on how to assess.31 Yet failure to
adequately assess or prepare has been repeatedly identified as a concern.32

28

For example, City University Library holds 75 current children’s language assessment tools
http://libguides.city.ac.uk/c.php?g=485444&p=3320542 (accessed 14 08 2017) and many books summarise the
research on assessment for diagnostic or clinical purposes, e.g. Buckley, (2003); Hwa-Froelich, (2014); McCauley,
(2013); Hegde & Pomaville (2013).
29
A recent (2017) exception is “ABELS”, described as “A picture based language screen specifically designed for
use by ABE practitioners”. To my knowledge there is no research about its development or use.
http://abels.communicatingmatters.co.uk/ accessed 14 08 2017
30
Ministry of Justice, (2011). Box 2.7 General factors to be explored via an assessment prior to interview:
• The child’s cognitive, social and emotional development
• The child’s use of language and understanding of relevant concepts such as time and age
• Any special requirements the child may have
• Any apparent clinical or psychiatric problems
• An assessment of the child’s competency to give consent to interview and medical examination
31
“There is no set procedure or template for this. The form and content of the assessment will depend on the
witness’s communication needs and on the RI’s professional specialism” Cooper & Wurtzel,(2015) Registered
Intermediary Procedural Guidance Manual .
32
ACPO, (2010); ACPO, (2013); Bull, (1996); HMIC, (2014); NPCC, (2016).
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Courts in the USA have a duty to assess children’s competence (not required in England since 1999)
and this duty has driven some focus on the components that could be considered in assessments.33
However, “unfortunately, these critical skills are rarely explored during the competency hearings.”34

As both intermediary and interviewer my role includes assessing communication needs. In my early
years of practising I tried many “generic” assessment tools. Some had useful elements but none were
directly relevant and many contained potentially frightening images. For example, the BPVS35 includes
images of a ruler, a belt, a fire, a large knife being sharpened, a small boy crying and a young girl
holding tightly to her clothes and screaming (permission to include images declined). I have noted
concerning responses (for example, children freezing, crying, refusing to look) when using the above,
and also these three images from TROG36 and two from RAPT37.

Bishop
(1983).

Renfrew (2001).

33

This is a potentially helpful list of what could be assessed (although 2 and 4 require caution): (1) present
understanding or intelligence to understand an obligation to speak the truth; (2) mental capacity, at the time of
the occurrence in question, to observe and register the occurrence; (3) memory sufficient to retain an
independent recollection of the observations made; (4) ability to translate into words the memory of those
observations; and (5) ability to understand and respond to simple questions about the occurrence (Shanks,
2010).
34
Shanks, (2010, p.584). Also “In many courts the assessment is reduced to a simple “truth and lies” test (which
finds) the child competent without ever considering the child’s mental or developmental capacity at the time
the alleged crime occurred” (ibid p.583).
35
36

British Picture Vocabulary Scale: 3rd Edition. (Dunn & Dunn, 2009).
Test for the Reception of Grammar: 2nd Edition. (Bishop, 1983).
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I needed to be able to quickly assess a very specific set of communication skills, in ways that did not
further traumatise children. This led to years of inventing and trying out different approaches,
beginning with ways to assess understanding of position vocabulary (e.g. in, out, on, under) using small
objects:

I learnt much along the way, e.g. to make sure objects didn't all go in and out easily (dropping a ball
into a box is not anything like the kind of 'in' I usually need to ask about). I built a collection of little
things that have to be pushed quite hard to fit into different containers:

In collaboration with Lesley Shipgood38 I also made little photo-cards to enable assessment of the
child’s use of position vocabulary, showing objects in different positions, so I say “Look at this picture
- don't show Mummy! You tell Mummy how to do this”. Many children who are absolutely confident
receptively will nevertheless struggle to use those same words to explain positions, and end up
pointing and showing.

38

Lesley Shipgood is a Triangle colleague, a speech and language therapist and a Registered Intermediary.
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This confirms that scaffolding39 will be needed for
questions about position at interview: adult assistance
to enable understanding and communication.40

In 2009 I began collaborating
with

Charlie

developing

Orrell,41
assessment

resources for intermediaries
and interviewers, for example
“Unpacking

the

Box”,

an

assessment package consisting
of a small metal box containing
23 items, a set of photo cards,
a booklet and a screening form.
(Marchant & Orrell, 2015).

39

The idea of “scaffolding” grew from Vygotsky’s theories about the fundamental role of social interaction in
the development of cognition (children learn best when they construct meaning through interaction with
others), in particular his concept of the ‘zone of proximal development’ – “the distance between the actual
developmental level as determined by independent problem solving and the level of potential development as
determined through problem solving under adult guidance" (Vygotsky, 1978, p. 86). He also wrote of mental
functions “in the process of maturation”. Bruner took these ideas further, conceptualising “scaffolding” as
support tailored specifically to a child’s needs to enable them to understand, problem solve and learn (Wood,
Bruner & Ross, 1976).
40
Props for interview do not need to be anatomically correct dolls; they need to be things that the child
understands can go on, in, under etc. It is also crucial to remember that it is usually on AND in, and also not only
in, but in and out and in and out again and again, as a two-year-old explained very clearly at interview once she
had something to explain with.
41
Charlie Orrell is a Triangle colleague, a speech & language therapist and a Registered Intermediary.
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More than 200 sets are now in use across the UK. One research project has been
completed, involving 69 children aged 6-8, designed to compare the efficacy of
“Unpacking the Box” with three established tests for working memory: auditory digit
span, auditory listening span and the Corsi block tapping task. A steady increase in

performance according to age was observed for all of the tasks and the task
outcomes were significantly related. The children completed a questionnaire
and were individually debriefed. Overall the children found “Unpacking the box”
easier and enjoyed it more than the other tests (Aranzo, 2017). “Unpacking the box” provides a shared
focus for attention that can enable rapport building and help children and young people quickly settle
and begin working. Rapport building is a crucial foundation for effective interviews.42 The contents of
the box and associated tasks enable the rapid assessment of attention and receptive and expressive
communication skills relevant when giving evidence, including:
●

Understanding and use of position vocabulary (e.g. in, on, under, behind, between, beside,
next to, towards, away, against).

●

Understanding and use of sequencing vocabulary (e.g. first, last, before, after, now, next,

42

Krähenbühl, (2012) demonstrated the importance of rapport in jury judgements of children’s credibility.
Tickle-Degnen & Rosenthal conceptualised rapport in 1990, but Collins et. al., (2014), noted the continuing level
of confusion about what rapport actually means in terms of investigative interviewing.
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during, throughout, since, until, ever).
●

Understanding and use of comparatives (e.g. more, less, every, except, any, same/different in
size, shape, colour).

●

Ability to estimate and to perform simple counting tasks.

●

Auditory working memory (how many information carrying words can be held in mind and
processed).43

●

Theory of mind (understanding that people can have different beliefs or knowledge or
intentions).44

My final example of innovative assessment practice relates to a specific skill required of almost all
children at trial in the UK: the ability to communicate across live-link. Live-link has many benefits in
terms of stress reduction,45 but it can disrupt communication at a very basic level and this is rarely
acknowledged. For example, live-link creates a time-lag; gives a limited view that is not in the child’s
control (the child can’t look around); disrupts normal eye gaze behaviour (the child can’t easily look
away) and disrupts non-verbal communication (harder to notice or respond, in both directions). In
my experience, children who have not met video-mediated communication before are often initially
confused, interacting with the screen as if it is a TV and trying to change channels or mute the sound.
Children who are familiar with video-mediated communication may also struggle, especially if their
experience has been using Skype or Facetime for fun, playful exchanges with friends or family. Livelink for cross-examination is very different.

Live-link remains the route through which almost every child in England gives evidence. This is not so
in other jurisdictions (Davies 1999, Rowden et al 2013). In my early pre-trial visits I naïvely expected
children to be given the opportunity to practise communicating across the live-link. This was not the
case. The below extract is from a “health warning” I wrote to new intermediaries about the witness
service:

43

Kumar et. al., (2016); Henry, (2012).
Premack & Woodruff (1978); De Villiers & De Villiers (2014).
45
Doherty-Sneddon, (2003); Doherty-Sneddon, et. al.., (1997); Wilson & Davies. (1999).
44
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“You will be told that of course children can LOOK at the live-link equipment but they can’t see it
switched on, only an usher can turn it on and they are at lunch, we have the visits at lunchtime because
that’s when the courts are quiet but the reason they are quiet is because people are AT LUNCH. In this
court we DO IT THIS WAY, it’s how we’ve always done it, you can’t have questions asked over the livelink that would be coaching, it’s absolutely not allowed you could bring the whole case crashing down,
ARE YOU SERIOUS?”
After a few years of writing non-evidence-related questions for each child, having the same argument
in court after court and seeking permission from judges in advance, the idea of practising across the
live-link suddenly went viral and is now routine:

“In order to be able to express an informed view about special measures, the witness is entitled to
practice speaking using the live-link (and to see screens in place). Simply being shown the room and
equipment is inadequate for this purpose” (Criminal Practice Directions, 2015, 29B.4.).

Even with practice, sometimes my assessment is that live-link should not be used. This is a good
example of innovations in assessment leading to innovations in court practice. In 2011, I recommended
that barristers come to the live-link room to question a five-year-old, using the live-link to show the
interaction to the court rather than expecting her to communicate across the link, on grounds that she
was a much more effective communicator when in the same room as those communicating with her.46

Moving the barristers to the live-link room seemed like a sensible idea to me, but the initial reaction
from both counsel was quiet horror. Both said it had never been done before and certainly could not
be done. The legal adviser to the intermediary scheme commented “Not to put the wind up you more
but this is REALLY mega. More Ground Breaking than Ground Rule.”47

46

“The quality of (the child’s) communication deteriorated significantly when she was asked questions across
the live-link. She found it more difficult to attend and to listen; she misunderstood or misheard questions; she
needed multiple repetitions and it became necessary to direct her attention to the screen. She also hid behind
a chair, raced around the room and tried to leave the room, behaviours not otherwise seen at assessment”
(from intermediary report).
47

Personal communication from Professor Penny Cooper, 2011.
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All went well, we worked out some logistical issues (e.g. how to seat everyone; how to position the
cameras so everyone could see and be seen; how defence counsel could contact his client by mobile
phone and during additional breaks). The process was written up for intermediaries and separately
for barristers (Marchant, 2012; Wurtzel, 2012) and is now embedded in the Equal Treatment Bench
Book (Judicial College, 2013, p 47). After some agitation from me on the Section 28 Advisory Group,
two of the pilot courts are now using this approach for pre-trial recorded cross-examination, in fact
in one court the judge goes to the live-link room too.

Ruth Marchant PhD by Publication

p20

Volume 1: Commentary

Theme 4 Helping Children Understand

Much of my working life has been spent trying to explain things to children, especially children who
are developmentally young and/or in some distress. This has included explaining medical
procedures/reviews/care-plans/assessments/research and a range of legal processes, including
criminal trials and their outcomes. My experience is of widespread confusion between adults and
children about these issues.

I have learnt ways to adjust communication from my own struggles and misunderstandings and the
struggles of others. As a hospital play specialist I supported hundreds of children to make sense of
medical procedures. Acting as intermediary during cross-examination has the added complication that
some legal professionals would prefer children not to understand at all. “You’re looking … to make
sure they [the witnesses] make mistakes” (barrister quoted in Henderson, 2002, p286).

The first part of my evidence relates to very young children, where these confusions become
particularly obvious. In the published literature “very young” has generally meant four- to six-yearolds, with very few exceptions, whereas my work is primarily with under-fours. The initial impact of
the McMartin day-care case in 1983 was to discredit pre-school children as unreliable witnesses,
although this was later reframed as evidence of the damaging power of suggestive interviewing.48
Jones et. al., (1986) explored a three year old’s testimony about her own rape and attempted murder
and Azarian et. al., (1999) studied trauma memory in 90 toddlers (15–48 months), who survived a
devastating earthquake. They found most toddlers remembered what they personally experienced.

My own attempts to interview children aged 18-36 months taught me long ago that the youngest
children are not necessarily the most suggestible, nor the most vulnerable to incompetent adults and
inept questioning, and some recent research now confirms a phenomenon called ‘developmental
reversal’ which refers to the finding that young children produce fewer false memories compared with
older children and adults, an effect that has been replicated numerous times, as summarised in

48

Schreiber et. al., (2006).
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Brackmann et. al (2016). The authors go on to demonstrate what happened when psychologists – one
aware of these findings, one not - gave expert opinion on the evidence of a six year old.

In 2011 I began a series of “How young is too young” conference presentations49 and papers50 finishing
with Marchant (2013), submitted [H]. These focussed on the evidence of very young children, and
included a series of innovations in explaining things to young children:
●

The child’s role as an expert informant51 can only be established through demonstration and
practice, rather than telling. Very young children need active help to understand that adults
do not know what happened, so need the child’s assistance.

●

The best starting point is to find out what the child knows and wants to know. Ask “Tell me
what you know about court”’; “What else would you like to know?”; ‘”Let’s make a list of
questions for the judge” rather than give standard information.

●

Developmentally appropriate explanations are best prepared in advance. I often ask
police/barristers/court staff: “Tell me how you would normally explain the interview
process/the rules/why the interview is filmed”. Then I say “Let’s work out the three-year-old
version of that explanation”. This is surprisingly alien, even to specialist child protection
officers and is now a routine training exercise in many Triangle programmes, e.g. “Explain to
a child who is four, who you are and why you are seeing them.”

●

Developmentally appropriate questions are best prepared in advance. Despite guidance to
plan questions, few police officers and barristers do so. For ten years I have been helping
prepare or vet questions and in the last three years, courts have begun to require barristers
to submit proposed questions in advance.52 I believe my work influenced this.

49

Marchant, (2010e; 2011a; 2015b; 2015c; 2017b).
Marchant, (2013, 2015a, 2016).
51
Lamb & Brown, (2006).
52
R v Michael Boxer [2015] EWCA Crim 1684; R v RL [2015] EWCA Crim 1215; R v FA [2015] EWCA Crim 209; R v
Lubemba; R v JP [2014] EWCA Crim 2064.
50
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●

Checking the child’s understanding is best done by asking the child to explain to another
person, e.g. “You show Mummy what happens in here”; “You tell Daddy the talking rules”’.

Contrast this to pre-court preparation for child witnesses as currently practised in many countries,
usually based on booklets, DVDs, websites, pre-trial visits and taught programmes, rarely adjusted
according to individual need. There is minimal research to guide practice:
"It is not clear whether there is an empirical evidence base to support the assumption that preparation
does indeed reduce court-related anxiety and improve court performance" (Nathanson and Saywitz,
2015, p460), who also call for "further research on the efficacy of court education" (p462).
My ideas around two way communication and ‘communicating on all channels’53 have provided a
strong base for my work in legal settings.54
Words really matter – see how this
explanation from a police officer was
understood by a four year old. →

But communication is so much more than
talking:

“Avoiding

difficult

words

only

scratches the surface . . . questions can be
complicated because of their structure and
their implications, not just because of their
words” (Lyon, 2010, p. 92). It’s also the pacing, the tone and the accompanying nonverbal
communication. Non-literal phrasing can also confuse children, e.g.

“Hold on”

→ means “wait” rather than “hold on to the chair”

“Sorry I didn’t quite catch that”

→ means “say it again” rather than “throw something”

“I want to take you back”

→ means “I want you to remember”, not
“I want to take you back to the place where it happened.”

53
54

Marchant & Jones,( 1999); Marchant & Gordon, (2001).
Marchant, (2016b).
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Non-literal phrasing can completely halt cross-examination, e.g. a five-year-old witness to murder
took this question very literally “Do you remember the day that Mummy went to hospital?” and said
no, because she could not remember the day of the week. The judge accepted my intervention, the
question was rephrased as “Do you remember what happened the day that Mummy went to hospital?”
The child said yes, so questioning could proceed.

Some cross-examination questions are harder to make accessible, and there is significant confusion
about what constitutes an “appropriate” question (Krähenbühl, 2011), e.g. this proposed question for
a six year old: “You told Mummy that Uncle Joe put his willy up your bum; before you told Mummy
that, did your brother Matt tell you that Uncle Joe had put his willy up his bum?” As counsel pointed
out, at least it wasn’t tagged.55 I explained “To fully understand this whole question requires processing
21 information carrying words and a six-year-old just can’t. Also there’s a backwards sequence in there
– before that, did this happen instead of in chronological order”. We were able to break down the
question so that it made sense.

My role extends to ensuring that children understand the outcome of an investigation or trial. Over
the years, this has given me unique access to the bizarre lengths that adults will go to “shield” children
from the truth, even when the child knows the truth. This final category of communication is just
wrong, for example police officers introducing themselves as children’s friends and telling children lies
“We are filming the interview so you never have to talk about this again”; judges saying things like
“You can call me uncle” or introducing pretend play in the live-link room; witness service managers
saying “There’s nothing to be scared of at court”; social workers fabricating “Daddy’s in a new house
on the Isle of Wight” (serving 23 years for child sexual offences); “Mummy’s on a
cloud/sleeping/floating in the air” (when the child watched her murder).

I am now confident that it’s never a good idea to lie to children and am assertive about the need to
tailor clear, accurate information in short chunks as a child is ready: e.g. this sequence for a five year
old: “Mummy got hurt/ usually when people are hurt they get better/ but Mummy got hurt very badly/

55

“Tagged” or “tag” questions convert a statement to a question by the addition of a tag, e.g. “It was raining,
wasn’t it?” These are known to be linguistically complex and are challenging for young children to process
(Graffam-Walker et. al., 2013).
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the doctors couldn’t make her better/ no one could make her better/ when people’s bodies don’t work
anymore they die/ Mummy died”.
I have worked with staff at the Old Bailey to evolve what has become known as “the post-sentencing
gravity tour”, for children who need help to understand that there are people and processes bigger
and stronger and more powerful than those
who have hurt them terribly, or killed those
they love.
I have also over the years created a wide
range of resources to help children
understand, usually in collaboration with
children56,

e.g.

passports

explaining

children’s needs; photobooks explaining
medical procedures; photo letters to
children through all the steps of a criminal
investigation and trial.

Until recently there was little research or
guidance

on

producing

child-friendly

information. This is changing, especially in relation to children’s participation (Miller, 2015) and health
(Williams & Noyes, 2009; Williams et. al., 2011), and there is finally acknowledgement that
“Verbal information needs to be backed up with written and other forms of appropriate additional
information in child-centred and age-appropriate ways” (Williams et. al., 2011, p222).

I am fascinated by how children learn that words or images represent actions, emotions and things:
that is they stand for something other than themselves. Reading relies on children grasping this
principle of representation,57 but many of the children I work with are “pre-literate”. I have finally

56

E.g. Marchant & Jones, (2009), summarises approaches to involving disabled children in assessments.
“The fundamental attribute for the onset of literacy is the ability to engage in acts of meaning: to be an initiate
in literacy is to be able to make sense” (Hasan, 1996, p.379). There are wider issues about definitions: “Literacy
57
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understood that creating resources that make sense to children is a political act: toddlers can then
“make sense”. The marketing industry knows this very well, with extensive research demonstrating
the persuasive power of techniques that engage children, thus fun and fantasy are frequently used to
advertise food to children (Boyland et. al., 2012). I aim to make resources that are attractive and
engaging for children, but not stories and not pretend.

I worked with the NSPCC to produce the “How it is” image
vocabulary: a published set of 380 images designed to
help children understand and communicate about their
feelings, rights and safety, personal care and sexuality
(Marchant & Cross, 2002, submitted [I]). We filled some
of the gaps in existing symbol systems, e.g. private body
parts, abusive acts, sex and relationships. 100 young and
disabled children helped us think about, draw and test
images. There was then minimal research about how
children make sense of images, but we found that
developmentally young children were more likely to
recognise an image if it included the whole body or hands
as part of the communication. The images allow children
to swear, to be negative (“I hate you”), to assert
themselves (“it’s not fair”, “it’s my turn”), to identify all private body parts, to describe a range of
touches (tickle, rub, squeeze, hug, hit, smack, kick) and some sexual acts.

Much of this vocabulary had been previously unavailable to children using augmentative and
alternative communication (AAC), and to the consternation of the AAC industry we made the 380 new
images publicly available for free. At the time (2002) those few symbol systems that included private
body parts mostly had non-iconic symbols and we found that no child below the age of nine
understood these abstract images:

cannot be regarded as an autonomous set of technical skills …literacy is now more generally regarded as a social
practice that is integrally linked with ideology, culture, knowledge and power” (Rassool, 2009, p.7).
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Bottom (from Bliss)

Buttocks (from Bliss)

Bottom (from PCS)

Some commercially available images were more iconic, but developmentally
young children still struggled, e.g. one child
thought this was “hills”, turning it to show why
(from Boardmaker).

The bottoms in How It Is are therefore simpler and much more iconic:

I adapted some of the How it is ‘feeling’ images to help children understand the communication rules
at interview and trial, e.g.

Say if you don’t know

Say if someone gets it wrong
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With input from children (drawing and reviewing images),
I commissioned sets of rules from an artist, e.g. →

Some situations demand that I work at the very edge of my
competence, using the best of my skills and knowledge and
all the resources that Triangle has to offer, for example
enabling very young witnesses to make sense of video
identification

parades

by

rewriting

the

standard

instructions for witnesses and putting in place a range of
adaptations to ensure children feel safe.

In all cases the children had witnessed the murder of one or more close relatives.
Understandably these children show many signs of trauma. Many need high levels of support
all of the time to regulate their emotional and physical state; they may be hypervigilant to
any sound or movement; their breathing pattern may be erratic, they may find it very hard to
feel calm and their state may switch rapidly, from hyperactivity to suddenly freezing and
becoming completely unresponsive. They often need help to settle into new environments,
active reassurance about safety, strong rapport, calming sensory play (e.g. sand, playdough)
and very gently paced communication.
To make sense of video ID parades children also need some very specific skills and I have
developed a series of brief activities designed to enable rapid assessment of communication
skills directly relevant to the ID task: auditory working memory; visual working memory;
number recognition; sequencing; understanding of question forms, ability to use language to
describe and clarify and to refute inaccurate adult suggestions.
The video ID parade instructions also need to make sense to the child. Here is part of the
instructions from PACE58:

58

From PACE Codes of practice – Code D Identification of persons by police officers
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Immediately before the images are shown, the witness shall be told that the person they saw
on a specified earlier occasion may, or may not, appear in the images they are shown and that
if they cannot make a positive identification, they should say so. The witness shall be advised
that at any point, they may ask to see a particular part of the set of images or to have a
particular image frozen for them to study. Furthermore, it should be pointed out to the witness
that there is no limit on how many times they can view the whole set of images or any part of
them. However, they should be asked not to make any decision as to whether the person they
saw is on the set of images until they have seen the whole set at least twice. Once the witness
has seen the whole set of images at least twice and has indicated that they do not want to
view the images, or any part of them, again, the witness shall be asked to say whether the
individual they saw in person on a specified earlier occasion has been shown and, if so, to
identify them by number of the image. The witness will then be shown that image to confirm
the identification…

As an example, for a six year old witness I adapted the above 218 word explanation into the
following:
“We need to show you some little films of men.
The men aren’t here. They can’t see you.
There are nine films. Altogether they last three minutes. That’s shorter than Peppa Pig.
This is what we need you to do.
Look at all the little films.
Tell me if you see the man who stabbed up Mummy”.

The very experienced ID officer, whose youngest previous witness had been 17, accepted all
my recommendations and we set up the room with the sand tray, cushions and blankets, a

Annex A section (b) Conducting the video identification Para 11 and 12
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tent to hide in and go-pause-stop cards. The child settled to playing with the sand. The officer
read the above word for word but unfortunately then added the following: ‘remember, first
the men are looking at you’ at which the child froze, stopping breathing and pulling her jumper
up to cover her face. I said ‘they aren’t looking at you, because they aren’t here’ and we were
able to calm her down enough to continue. The child made a clear identification that was
relied on at the murder trial, which resulted in a life sentence.

A final published resource designed to help children understand is Triangle’s children’s website, first
produced in 2009, with children and young people. The current version, submitted59 (2016 [J]) adapts
its content to explain at different levels when a child enters their age:

Many adults found the explanations for children so helpful that we linked them to Triangle’s main
website, e.g.

59

http://www.triangle.org.uk/page/young-triangle Marchant, R., & Thornton, J., (2016) Young Triangle
website. Brighton: Triangle.
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5 Helping Children Explain

I first published in 1993 on the major barriers faced by disabled children in the criminal justice system,
and I am submitting as evidence a short book and a later chapter (Marchant & Page, 1993, & 1997
[L&M). The first of these – ‘Bridging the Gap: Child protection work with children with multiple
disabilities’ was heavily practice focussed, following 15 children with complex needs through the
stages of an investigation, from early pick up to therapeutic work. The second – a book chapter –
reflected on the guidance then available for investigative interviewing (The Memorandum) and how
this could best be adapted for disabled children.

Both publications identified difficulties but also proposed practical solutions, many of which are now
embedded within police practice and court procedures. For example, Achieving Best Evidence, the
current guidance on investigative interviewing (Ministry of Justice, 2011) includes specific guidance
on interviewing disabled children, on issues like question types:

E.2.2.3 Children with learning disabilities may often require a greater degree of facilitation before it is
clear whether an offence has occurred and, if so, what form it took.
E.2.3.3 With some methods of communication, such as communication boards, questions can only be
asked in a closed form which demands a yes or no response. Techniques that can increase the evidential
validity of closed questions include:
• Avoiding a series of ‘yes’ responses by suggesting less likely alternatives first;
• Completing any series of related questions, rather than halting at the first ‘yes’; and
• Reverting to open questions wherever possible. When offering the child a range of alternatives,
consistent wording is needed for each, particularly if the child has a learning disability or poor shortterm memory.

In the 2011 update of ABE I was able to extend the section on questioning very young children in a
similar direction:
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E.3.5 Developmentally appropriate questioning is essential: the interview needs to be carefully planned
with a range of questioning strategies, especially as the pace of questioning may need to be quite
rapid. Young children may need more prompting to increase the amount of information they provide:
for example scaffolding (‘What do you do with Daddy?’) or cued invitations (‘You said he touched you
there. Tell me about the touching’) rather than open invitations (‘Tell me everything that happened’).

Our criminal justice system relies heavily on spoken testimony. This presents significant barriers to
young and disabled children because they find it difficult to give verbal accounts of their experiences
and rely much more on gesture, facial expression or demonstration, both to understand and be
understood.60 As Myers (2005) noted, “Many children can show what they cannot tell”.

One of my contributions has been the proposal that the communicative competence of many child
witnesses (and therefore the accuracy, completeness and coherence of their testimony) depends on
their unspoken communication being safely and carefully attended to (Marchant 2013 p440). Criminal
justice practitioners (interviewing teams, intermediaries, the judiciary, court staff and advocates)
therefore need clear guidance on how to facilitate, attend to, respond to and record children who
demonstrate, gesture, point, draw, show or act out at interview or at trial. I have written accessible
guidance on this issue for several audiences: a checklist for police and intermediaries (Marchant 2009),
a paper specifically on ‘showing and telling’ for magistrates (Marchant 2015a); a paper for lawyers
(Marchant 2016 p4) and guidance within Achieving Best Evidence (pp 89-92, Ministry of Justice
2003,2011).

Several recent appeal court judgements focussed on the evidence of very young children and in at
least four cases61 the children are recorded to have used unspoken communication in their accounts,
including:

60

Doherty-Sneddon, (2003); Marchant, (1997, 2009, 2010b, 2010c, 2013, 2015a, 2016a); Vrij, et. al., (2004).
R v Powell (2006) EWCA Crim 3 and R v Malicki (2009) EWCA Crim 365 both quashed convictions of sexual
assault, ruling them unsafe. Two subsequent appeal court judgements upheld convictions: R v. Barker [2010]
EWCA Crim 4 upheld a conviction for rape based on the evidence of a child aged three (four at trial) who was
describing events which had occurred when she was two, and R v R [2010] EWCA Crim 2469 upheld a conviction
for sexual assault based on the evidence of a child aged seven (eight at trial).
61
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●

Nodding and shaking their heads,

●

Pointing, gesturing, indicating and demonstrating with their hands,

●

Demonstrating with their whole bodies, and

●

Demonstrating with dolls and furniture.62

The specific inclusion of these examples within the transcripts suggests that - at least at appeal
court level - children’s unspoken communication is acknowledged and accepted as a valid part of
their evidence. However, this is not always the case in the lower courts nor with less experienced
criminal justice professionals:
●

Early assessment may screen out children who are deemed unable to give a clear verbal
account of their experiences.

●

Interview teams may unintentionally inhibit, ignore or fail to adequately record children’s
unspoken communication.

●

CPS prosecutors may not give due weight to unspoken evidence in their decisions about
whether to prosecute.

●

Video interview transcripts produced for court are often based only on the spoken word and
therefore do not include children’s unspoken communication.

●

During examination-in-chief and cross-examination, advocates may not attend to or respond
to children’s unspoken communication.

●

Live-link in itself can disrupt, inhibit and attenuate unspoken communication: without specific
teaching many young witnesses cease all unspoken communication when using live-link.

●

Without careful planning and adjustable equipment, children’s unspoken communication may
not be clearly visible to the court on recordings or over live-link.

●

Even if all the above issues are resolved, judges, magistrates and juries may not notice or give
due weight to children’s unspoken communication. (Marchant, 2010, b,c,e).

62

For example the transcript in R v. Barker [2010] records actions: “She put both her hands on her bottom and
said ‘it hurt all day’ and ‘he hurt me with his willy’. She demonstrated what had happened …"She put the girl doll
down on the table, face up. Then she turned the girl doll over and placed her face down and the boy doll
representing Steven face down on top of her. She said: ‘I felt his willy’. Asked what it felt like she said he hurt her
… The child then gave a demonstration, lying down on her front.” In R v R [2010] “the indication she gave was by
pointing her two forefingers, that was the forefinger of each hand, downwards towards her genital area”.
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A particularly controversial form of unspoken communication is the use of props, diagrams and
drawings, with many researchers urging extreme caution and some suggesting they shouldn’t be used
at all.63, e.g. “props, such as toys and diagrams… do more harm than good to the quality of children’s
evidence” (Andrews & Lamb, 2017).

Other researchers propose guidance that is extremely restrictive, especially for riskier props like
anatomical diagrams:

‘Anatomical diagrams should only be used once all open-ended questioning has been completed and
only when a diagram is necessary for clarification of something the child has already said, or there is a
reason that warrants using a more suggestive memory cue.’ (Poole and Dickinson 2011 p668).

Other researchers argue that anatomical diagrams can assist in a range of ways:

‘… in anatomy identification, gender differentiation, developing a common language, naming body
parts, serving as a symbolic aid or model, serving as a memory cue, assisting as a touch inquiry tool,
clarification and corroboration, and providing a demonstrative aid’ (Kendrick 2012 p 125).

Concerns have especially been raised about the use of props, diagrams and drawings with young
children “objects should not be used as symbols with 3-year-olds”, "error rates among 4-year-olds are
high for forensic purposes”, “even older children sometimes have difficulty with basic representational
tasks”. 64

63

Poole & Bruck (2012); Teoh et. al., (2010), Mattison, (2015); Mattison et. al., (2015), Andrews & Lamb,
(2017).
64
Poole & Bruck, (2012).
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Over the years I have found props essential for some children, especially young and learning disabled
children. I have a lead role in the practice of Triangle intermediaries and interviewers, and have also
learnt from training and supervising others. Triangle’s position has been consistent for more than a
decade, recently summarised in a handbook on ‘Using Human Figures’, written to accompany a set of
undressable 2D magnetic figures,65 training programme, films and
assessment (Marchant et al, 2017):
‘We believe that drawings and communication aids, used with care and
with appropriate questioning can enable a child’s evidence to be more
accurate, coherent and complete. We believe that drawings and
communication aids, used without care or with leading questioning can
contaminate children’s evidence and create false accounts and confusion.
We also believe that individual assessment of each child is essential,
rather than making assumptions based only on age’.

The handbook also challenges the view that very young children should not use drawings or
communication aids, as they often need them the most. Prototypes of
the figures have been used successfully by the Triangle team for more
than a decade in over 1500 forensic interviews and criminal trials, to
enable children to extend or clarify their accounts. Their use has survived
all legal challenges to date. They respond to this within ABE guidance:
“Child witnesses may be particularly distressed when asked to show on
their own body where they were touched, or to mimic sexual actions, and
this should be avoided” (Ministry of Justice, 2011, Para 5.76).
My final evidence for this theme enables children to explain the
difference between truth and lies: an app/DVD of 20 brief film clips showing children telling the truth
or telling lies (Marchant, 2014 [K]).

65

Each set consists of 18 reversible magnetic figures: male and female adult, child and baby, each in three
ethnicities and 60 items of magnetic clothing including underwear and nappies.
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English courts generally expect child witnesses to differentiate between truth and lies, and be advised
of the importance of telling the truth. This has been an issue for many years (Huffman et. al., 2001;
Evans & Lee, 2013) and in many jurisdictions (London & Nunez, 2002; Talwar, 2015).

Current guidance for interviewers is as follows: ‘It is inadvisable to ask children to provide general
definitions of what is the truth or a lie (a task that would tax an adult); rather, they should be asked to
judge from examples. The interviewer should use examples suitable to the child’s age, experience and
understanding’. (Ministry of Justice, 2011, para 3.19, specific examples on p185).

Some children find the “example” approach very
confusing: particularly young children and
children with impairments of communication,
who may actually understand the difference
between truth and lies, but find it extremely
difficult to demonstrate this. The film clips save
time (they last 9-20 seconds) and resolve a
number of problems, requiring minimal language
processing, not requesting the child to imagine or
pretend or listen to a “story”, and requiring no
person present to tell a lie or be accused of lying.
Also, some children (e.g. many with ASD) are
more attentive to information presented via a
computer (Golan, et. al., 2007).

We were very mindful of the definition of a lie ‘to make an untrue statement with intent to deceive’,
as confirmed within ABE guidance: ‘ It is important that the examples chosen really are lies, not merely
incorrect statements: lies must include the intent to deceive another person’. Para 3.19. The 20 brief
film clips in the resource include are based around events where children and young people could
easily relate to an intent to deceive:


taking something belonging to someone else (sweets, cigarettes, lipstick, phone);



an accident affecting someone else (knocking over a drink or a tower of bricks);
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a ‘naughty’ act (scribbling on another child’s drawing, texting from another child’s phone,
writing on a post it and sticking it on another child’s back)

Five of the clips include a third child, which allows exploration of falsely blaming another, required by
some jurisdictions. We compared the truth and lies sections of 30 actual interviews: 30 using a
‘standard’ approach and 30 using a truth and lie clip. Children were matched by age and impairment.
The films reduced the time taken, increased the no of words spoken by the children and increased the
likelihood that they would demonstrate their understanding of the difference between truth and lies
(research not yet published).

Even with props, some things are very difficult for children to explain. I have worked with children to
create timelines, topic cards, body maps, diagrams and photo books to enable their evidence about
what has happened.
Some children need a whole range of aids to
explain complex events, for example a seven-yearold witness to murder used words, gestures,
drawings, drawings placed in sand and eventually
3D figures and furniture to explain a sequence of
events involving four people in changing positions.

Elements of cognitive interviewing can be especially useful to help children explain,66 for example “Tell
me everything you could see/hear/feel when you were behind the chair”.
Some things are almost impossible for children to explain. Over 25 years I have worked with ten
children who gave evidence to the police and/or the courts about fabricated or induced illness, one of
the most challenging types of abuse to investigate. Studies have shown a mortality rate of between
6% and 10% of victims, making it perhaps the most lethal form of abuse (Sheridan, 2003, Christie-

66

Milne & Bull, (1999, p137); Milne & Bull, (2002, 2003); see also Akehurst, et. al., (2003).
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Smith & Gartner, 2005). Two of the ten children I worked with later died as a result of the induction
or fabrication of symptoms.
One of the complexities is that the child’s version of reality has often been deliberately manipulated
and contaminated. They are told things happened when they didn’t, and that things didn’t happen
when they did. Their state regulation is often very disordered, especially if actions have been taken to
interfere with their temperature, breathing, eating or sleeping. Their needs are very different to
“reluctant” children67 who are clear about what happened, but fearful about the consequences of
telling.
There are connections with research on lying and detection of lying (Blandón-Gitlin et al, 2014;
Gongola et al 2017); false or recovered memories (Davies, 2001) and children’s suggestibility (Memon
et. al., 1996), and parallels with children who have been led to give false accounts of abuse (Lyon et.
al., 2008). This wider field is fraught and divided68, very recently Brackmann et. al., (2016) found
“diametrically opposed expert opinion” about a six year old’s evidence.

Further work is needed to establish how to interview children whose memories of events have been
actively contaminated by adults, either intentionally or accidentally; children who have been coached
or coerced or convinced to give an account of something that did not happen, or not to tell about
something that did happen. This is another area where I have, by necessity evolved practice-based
evidence, by trying things out, for example at assessment:


Establish whether the child has a robust theory of mind69 - are they clear that people can have
different knowledge, intentions and beliefs and in particular do they understand that people
can have false beliefs?70



Explore the child’s ability to source monitor71 - do they know how they know what they know?

67

Hershkowitz et. al., (2014).
Otgaar et. al., (2017).
69
Premack, & Woodruff (1978); De Villiers, & De Villiers, (2014).
70
Newton, Reddy & Bull, (2000).
71
Johnson et. al., (1993); Ruffman et. al., (2001); Earhart & Roberts, (2014); Roberts, (2002);
Roberts et. al., (2004).
68
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And at interview ask directly “How did Daddy get to know what happened?” or “How did
Mummy find out what happened?” One of my favourite answers to this question, from a
three-year-old whose mother alleged that the child had reported sexual assault: “Mummy told
me all about it in the bath”.

Similar challenges arise when a child’s account is incompatible with other information. For example,
a toddler died of head injuries “akin to those sustained in a high speed car crash”, yet the parents
and the four-year-old brother all said the toddler had climbed out of her cot and fallen, causing the
fatal head injuries. “Tell me what happened” can be a risky invitation when the child has been given
a false account. Specific closed and yes/no questions may be necessary and appropriate at times,72
e.g.

How do you know B* climbed out of her cot? I just know.
Did you see her climb out of her cot? No
Did you hear her climb out of her cot? No.

72

Griffiths, (2008); Dodier & Denault, (2017).
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Theme 6 Trauma and state regulation

At the start of my career, in the 1980s, little was known about the effects of stress on young brains.
Children were considered resilient and thought to easily ‘bounce back’ from even terrible experiences
(Perry & Szalavitz, 2007). We now know otherwise. My work has been strongly influenced by major
shifts in understanding about the neurobiological impact of stress, and how trauma interacts with
remembering.73

After graduating I trained and worked as a hospital play specialist, and then in a children’s secure
unit. Daily involvement with terrified and furious children taught me about helping with big feelings,
giving me knowledge and skills that I was then able to take into legal contexts. Work with children
who had experienced abuse shaped my thinking further and built my confidence with extreme
trauma. I am submitting as evidence a training handout and a book chapter (Marchant, 2010d [N],
Marchant & Irvin, 2011 [O]).

Many people believe that children should not give evidence, especially at court, on grounds that it will
inevitably be a damaging and traumatising experience:

“for children … the experience (of cross-examination) can be devastating”
(Spencer & Lamb, 2012, p.15)

“.. if one set out intentionally to design a system for provoking symptoms of post-traumatic disorder,
it might look very much like a court of law” (Herman, 2005, p.159).

73

Trauma is an adaptive response to a threat, which causes the individual to react “on the arousal continuum
from vigilance through to terror” Perry et. al., (1995); Perry & Dobson (2009); Perry, et. al., (2008). These
physiological responses can interfere with the way people process information, think and remember.
Separately, traumatic memories are often stored as fragments (behaviour, emotions, sensations) that can be
reactivated and experienced as if they were happening at that moment. Trauma can cut a person off from more
sophisticated circuits of the brain that mediate language, thought, and reasoning (Van der Kolk, 2014).
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This is a current issue: in 2016 England’s Children’s Commissioner took a very public stance about
“children being re-traumatised by having to relive their experiences in open court”, 74 arguing that “the
current system can add to the trauma for children”.75

I do not share this perspective. Having worked with more than 1000 children giving evidence to the
police and the courts about sexual assault, rape, violence and murder, I am confident that children can
give evidence about extremely traumatic events without creating further trauma. More than this, in
my view involvement in justice processes can be positive for children: safeguarding themselves and
others, helping them make sense of their experiences, empowering them and enabling them to
recover and move on. This depends on ensuring children’s physical and emotional safety and helping
to regulate their state at every step.

This part of my thesis thus runs counter to much established thinking and research, which tends to
focus on older children’s negative and difficult experiences of justice processes.76 In my view it is not
the processes that cause harm, it is the failure to meet children’s needs during those processes. When
we get it right, interviews and trials can be deeply helpful to children, regardless of the outcome.
Getting it right means small, consistent teams of emotionally engaged adults, using individually
tailored resources and approaches to help to regulate children’s states, including actively soothing
and calming when necessary. This fits with an emerging field –“therapeutic jurisprudence” - which
takes its name from jurisprudence, the study of the law, and therapeutic, the power to cure or heal.77

I am therefore presenting as evidence a range of innovative, original strategies to assist children with
state regulation at interview and trial. These strategies are relationship-based and individualised, and
designed to actively communicate safety. At trial, judges rule on special measures as set out in

74

http://www.huffingtonpost.co.uk/anne-longfield/child-abuse_b_9771344.html 26 04 2016;
http://www.bbc.co.uk/news/uk-36524422 14 06 2016
76
Beckett & Warrington, (2015); Plotnikoff & Woolfson, (2004, 2009, 2015); Westcott & Davies, (1996).
75

77

(Wexler & Winick, 1996; Wexler, 2011).
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statute78, but they can also rule on “additional” or “extra special measures” (Marchant, 2012; Cooper,
Backen & Marchant, 2015; Marchant, 2017a).

Assertive security
Some very fearful children need practical evidence of safety from big, strong, uniformed police officers
or security guards “because Daddy’s going to be looking fucking everywhere for me, even under the
chairs” (four-year-old arriving at court). Many children need to actually see and touch keys, doors,
locks and handcuffs and see CCTV cameras or arrival searching in action (a six-year-old learnt the
security code and counted the secure doors between the live-link room and dock).

Touch
I am proud of Triangle’s very positive stance on one-to-one working and using touch in our work with
children, which has remained steady for 20 years in the face of the growth of “never be alone” and
“no touch” policies in many other settings. Recent developments in neuroscience confirm the
importance of touch in emotional regulation (McGlone et. al., 2014) and the parasympathetic
responses to calmness in others have also been recently understood through the idea of
“neuroception”, which frames how neural circuits distinguish whether situations and people are safe,
dangerous or life threatening (Porges, 2011).

Pacing
Traumatised children can learn to manage their own state by stopping interactions when they need
to, by brief pauses in the room “I tell you in a minute, OK?”, or by leaving the room “I come back when
I ready”, or by hushing the interviewer “Sssh sssh I’m sticking, I need you to be shush” (Marchant,
2013). At trial this requires a fundamental shift in how courts
usually behave. In 2007 a judge agreed to my request that he, the
jury, defendant and court staff wait silently in court, repeatedly,
as the witness took short breaks in the live-link room using a 3-minute sand timer. The idea of ’nonadjourned breaks’ quickly went viral and is now embedded in the Criminal Practice Directions and the
judges’ Equal Treatment Bench Book.79
78
79

Cooper, Backen & Marchant, (2015).
Criminal Practice Directions, (2015); Judicial College, (2013).

Ruth Marchant PhD by Publication

p43

Volume 1: Commentary

Other pacing aids now in common use include simple break cards,
traffic lights; stop/pause/go cards; sand and glitter timers for breaks or
for questioning. Triangle publishes sets of
pacing, sequencing and rules cards for use
by FQC80 and IDP81 graduates.

Less common measures to allow pacing during cross examination have included playing sleeping
lions,82 and consent for children to play the recorder or blow bubbles for 15 seconds as needed to
regulate their breathing.

Other tools for pacing, mentioned recently in judicial college guidance83
but not yet embedded in formal directions, include counting down
questions with buttons or glass stones, and thermometer cards and
‘feeling scales’ to help with state regulation.

80

Triangle’s Forensic Questioning of Children programme, established (2012).
Triangle’s Intermediary Development programme, established (2011).
82
A nursery game where participants curl up still and silent on the floor “like lions”. This worked well with a very
challenging four year old; by the end of the trial the judge was offering the jury the opportunity to be “sleeping
lions” (but staying seated) in recognition of the traumatic impact of hearing this child’s evidence (relating to 31
counts of physical and sexual assault and rape).
83
http://lexiconlimited.co.uk/wp-content/uploads/2016/04/Examples-of-a-more-flexible-approach-v6-May2016.pdf
81
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Tents and dens
The most extreme pacing aid is the creation of spaces for children to hide at interview or trial.

Deep sensory play/immersive art
Despite fears about children being distracted, it has been possible to demonstrate that the right play
or art materials actually help children to attend. I have had the following agreed at trial to help children
manage their emotional state: playdough, magnets, drawing, colouring, maths, puzzles, painting,
sand,

threading,

sewing,

plaiting, tangle toys.
“Calm bags” evolved naturally
over

time,

with children

choosing from quiet, nonsymbolic objects to help them
settle. These are now in use
worldwide,

made

publicly

available through Triangle.
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Flexible physical environments

Research about interview environments is minimal, and guidance focusses mostly on technical
issues84“Child-friendly environments” are sometimes mentioned but there is almost no detail about
what this means. “Standards” that do exist are vague, e.g. the Europe-wide Barnahus standards
include just this: “family-friendly furnishings” and “safe, private areas” (Haldorsson, 2017, standard
4.2). The lack of guidance led me to seek research in the wider field of “terrains” for children’s learning
(Byers et. al., 2014; Cleveland & Fisher, 2014) and design intent in environments for very young
children (You, et.al., 2015).
I am presenting as evidence a uniquely child-friendly, adaptable environment, specifically developed
to enable children’s best evidence. This is Triangle’s second base and we made some radical design
decisions, e.g. placing the interview room inside a
large playroom, and a slide on the stairs.

It seemed common sense to me to help children
with the basics like regulating their temperature
while giving evidence:

‘You told me he did things in the lounge?’

‘Oh that, you mean hurting me?’

‘Yes, tell me about that’

‘I need to go, I'm really hot’

And also while viewing evidence e.g.

‘When I hear this stuff it feels disgusting’;

‘I am too hot again, I feel sick’; ‘I am too dizzy now’; ‘It’s so cold’; ‘I feel a bit ill and wonky.’
Hence providing water play, heaters, hot water bottles, fans, air conditioning, ice packs, wrapping
children in blankets, sitting small hot children in cool damp sand.

84

E.g. Achieving Best Evidence guidance, section M, Ministry of Justice, (2011).
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Simple, low- or no-cost adaptations at court can make a big difference: changing the layout of a livelink room so a child cannot be approached from behind; removing clocks, oaths, remote controls,
bibles; bringing chairs that fit children; ensuring immediate access to accompanying adults, toilet,
shower, food, medical help.

Screening the defendant’s view of the child in the live-link room at cross-examination is another
innovation invented by me almost by mistake. This means that children fearful of being seen know
that the judge, barristers and jury can see them on the live-link screen but the defendant(s) cannot.
This was resisted by counsel and judges when I first requested it in 2008 and remains controversial,
but has been implemented in many trials and has now made its way into the Criminal Practice
Directions (2015).

The use of video-mediated technology for forensic purposes is not new (Davies & Noon, 1993, Davies
1999), but is increasing worldwide, for a range of processes: pre-recorded evidence in chief and prerecorded cross-examination; one way and two way live-links, with variations in the location of the
child/questioner/lawyer/defendant/judge. Recent research confirms the importance of the remote
physical environment (Rowden et al 2013) and the need to be clear about the boundaries of the virtual
court (Mulcahy 2008). It is also now clear that proximity in space and time influence both the child
and perceptions of that child’s evidence, apparently in opposite directions (moving the child further
away reduces stress but also reduces perceived credibility), see Landstrom (2010) for a summary.
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Theme 7 Teaching Materials

The focus of my teaching is communication with children and I have produced original training
materials about attitude and approach as well as specific skills. I have directly taught more than 20,000
people - from childcare staff to police officers, paediatricians to judges - but the teaching materials I
have produced have a far wider reach. There are two key strands to this work:

1. A way of being with children that has its roots in children’s rights, in non-directive approaches
and in a very practical understanding of trauma and emotional regulation.

2. A range of skills for enabling children’s best evidence, including assessment, rapport building,
and developmentally appropriate, emotionally safe forensic questioning.

These two strands are unconnected both in the research literature and in practice. For example recent
reviews of the evidence base for forensic interviewing make absolutely no mention of trauma, distress
or state regulation85 and even the very basics of evidentially safe questioning are not in the current
core competencies for social work, clinical psychology or play therapy.86 One of my contributions has
been to connect and extend the evidence base for both the above strands, by developing new ways
of working and teaching and by drawing from other fields.

I have developed and published original training material on safeguarding, children’s rights,
communication, childhood disability, challenging behaviour, physical interventions, assessment,
trauma, non-directive communication, autism, intermediary skills, investigative interviewing and
cross-examination. This includes long-term assessed programmes, original training packs, power-point

85

Goetzold, 2017; Nicol, LaRooy & Lamb (2017); Powell, Guadagno & Benson, (2016).
Clinical Psychology Doctoral Competencies Mapping Document: http://www.bps.org.uk/careers-educationtraining/accredited-courses-training-programmes/useful-accreditation-documents/clinical-psychology/clinicalpsychology
Professional Capability Framework Social Work,see also Luckock et. al., (2006).
http://www.basw.co.uk/pcf/PCF05SocialWorkLevelCapabilities.pdf
Play Therapy Core Competencies
http://www.bapt.info/play-therapy/play-therapy-core-competences/ All accessed 22 05 2017.
86
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presentations, films, exercises, handbooks, handouts, quizzes, exams and innovative brief filmed
assessments involving children.

Three Way Street87 is submitted as an example
training film and handbook [P].

Three Way Street is about communicating with
children in the presence of another adult, and how
to make this work by placing children at the centre.
One of my comments explaining the rationale for
the film:
“I think ideally what we will do with this film is shift
people’s thinking and make it very clear that the
child is at least a secondary client and often the
primary client; and therefore you should be writing
to the child, talking to the child, seeing the child. Yep,
change the world”.

The handbook that accompanies the Three Way Street DVD sets out the background, value base and
aims, summarises the key teaching points, reviews the evidence and research base for these, and
suggests ways to use the DVD in training, including specific exercises. The background and research
review are summarised below.

‘Improving communication with children is a high priority across many professions. Legislation and
guidance now requires direct consultation with children, and there is a welcome tidal wave of
recognition that this is essential if we are to understand what children think and feel, and keep children
safe’.

87

Marchant, Jones & Julyan, (2009).
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Communicating with children is often a three way event, involving a parent or carer or other
accompanying adult. This pack provides a model for three way communication in which the child is
central, and demonstrates practical, evidence-based strategies to establish direct communication with
a child in the presence of another adult.

Three Way Street is relevant for a multi-professional audience at different levels and is inclusive of
children and young people with a wide range of needs. Triangle consults with children about their
experiences in a range of settings and enables others to do so. Much of our communication with
children takes place in the presence of other adults, and this is often the most challenging part of our
work. The idea for the Three Way Street pack came out of our struggle to find resources to help with
three way communication.

I undertook a literature review with the aim of locating existing materials, resources, research and
guidance about three way communication between professionals, parents, carers, other
accompanying adults and children. The following databases were searched in February and March
2009: PsycArticles, Medline, Social care online, Science Direct and Scopus, plus specific profession and
training provider sites, sources of current guidance and general internet and library searches.
Combinations of the following terms were searched: triadic communication, three way
communication, communication triangles, consultation, doctor, professional, social worker, nurse,
police officer, teacher, case worker, interpreter, intermediary, physician, child, therapy, therapist,
lawyer, children and young people.

No training resources on three way communication were found, audio visual or otherwise. The
majority of the articles retrieved related to three way interactions in paediatric medicine, as
summarised below. All raised concerns about the lack of attention to three way communication and
in particular about how little children contribute to triadic consultations. Articles relating to social
work recognise the lack of training currently received by qualifying social workers to prepare them to
communicate skilfully with children. No direct information was retrieved about triadic communication
between other professions, parents and children, although there is an extensive literature on
communicating with parents and an emerging literature on direct communication with children. Much
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new guidance at the time emphasised the need to communicate directly with children (GMC
2009,NICE 2009).

The research summarised below was conducted in the UK, Australia, the Netherlands, Italy and the
USA. All the research cited was published in the eight years preceding the creation of Three Way
Street.

Based on a review of the literature on triadic communication, Cahill and Papageorgiou (2007) report
that children have little quantitative involvement in doctor-parent-child consultations, based on the
total amount of time each person communicated within the consultation. This is based on analysis of
21 studies, which overall showed that children have limited meaningful involvement in their own
consultations. It was found that children were more likely to contribute during information gathering
and much less likely to participate in planning or decision making. They set out specific findings from
the research, for example the finding that when children did contribute more in consultations, the
consultations were not longer, rather the child took up the adult’s discourse space. They note that
doctors are in a position to ‘allocate turns’ and that adults dominate and control consultations.

Howells and Lopez (2008) review the wider literature on communication with children and parents,
noting that health professionals do not always promote the active involvement of children in medical
consultations. They observe that effective communication can improve diagnostic accuracy and
influence litigation rates, and that from as young as 6 years, children want more involvement and the
opportunity to have a say. They set out practical strategies including room preparation, icebreaking
and rapport building and strategies to involve children.

Tates and Meeuwesen (2001) set out to evaluate doctor-parent-child research which focused on the
role of the child. Previous research in this area had examined the interactions between the doctor and
the parent, even though the child was the patient. The majority of studies had not explored the child’s
role within this triad. The review concludes that the dynamics of triadic consultations differ
fundamentally from those typical of dyadic consultations and proposed that triadic analyses are a
prerequisite for a full account of the communication between doctor, parent and child. Based on an
analysis of 105 video tapes of doctor-parent-child consultations, Tate and colleagues (2002) found
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that both adult participants control the interaction and treat the child as a ‘passive bystander’. They
demonstrated that a child is more likely to contribute if the doctor is supportive of the child’s
involvement, and even more likely to be involved where both adults are supportive of them taking
part. In the majority of consultations, both the doctor and the parent behaved in a non-supportive
manner, and 90% of the consultations resulted in the voice of the child rarely being heard, with the
parent ‘acting for’ the child. The authors examine the influence of adult behaviour on the child’s
participation in the consultation. They recommend clarifying the active participation of the child to
those concerned at the beginning of the consultation and attending to nonverbal behaviour, for
example they found that looking to a parent in a child’s pause will cause the parent to interrupt.

Wassmer and colleagues (2004) conducted a quantitative study which aimed to describe and assess
the different components of doctor-parent-child interaction in a paediatric outpatient setting.
Doctors’ communication in the most part (84%) was instrumental (i.e. asking questions, giving
information). Similarly, most communication from parents (83%) involved giving information. In
contrast, children contributed to a lesser extent in the consultation, and communication comprised
asking for information (3%) and social chat (19%). The authors concluded that children’s contributions
are small and that their participation needs to be actively encouraged.

In Three Way Street we were able to demonstrate a number of these findings through the filming of
actual initial three way meetings between a professional, a child and accompanying adult, for example
there is a whole section of naturally occurring clips showing attempts to sort and then adapt seating
arrangements, and we caught a beautiful example of the power of adult gaze to control a child’s
contributions to an interaction. The fact that the filming was entirely unscripted led to strong,
memorable, often funny examples that engage learners at all levels.
I have attempted to measure the impact of the teaching materials and programmes that I have created
or co-created, through evaluations, feedback, exams, assessments, and long-term monitoring of
impact on practice (e.g. through teaching and then supervising the work of more than 200 support
workers, intermediaries and interviewers).
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I have also collaborated with independently-led research on the impact of my teaching and materials.
This has included a formal, unpublished evaluation by a police training team of the impact of a new
two day programme introduced across 18 police child abuse investigation teams, focussing specifically
on the impact of training on officers’ knowledge and practice. Another two research projects looked
more widely at my work in Triangle, including but not limited to my training. The first project involved
qualitative follow up work at 12-24 months with specialist officers in another police force including an
in-depth focus group led by an interview adviser and an independent psychologist. This focussed on
the impact of my training but also the impact of 1:1 coaching from me during joint interviews of young
children. (Collins & Prior, 2013; Collins & Mattison, 2013). The second was led by two psychology
professors commissioned by a large police force to undertake a review of investigative practice with
child witnesses, and involved an exploratory interview with me; observation of my practice as an
interviewer and intermediary; observation of police training delivered by me, a focus group with
experienced child protection officers and trainers, and an interview with a representative from the
CPS about interview practice. (Davidson & Bifulco, 2012).

I have led the development of immersive methods of teaching within Triangle, extending the
traditional medical/clinical apprenticeship model of “see one, do one, teach one” in line with some of
the recent criticisms, especially the failure to integrate competency-based knowledge with clinical
skills (Rodriguez-Paz et. al., 2009).

Triangle’s current model is “see one, help with one, try one and get immediate feedback, explain one”,
combining expert coaching with the involvement of novice staff in developing ‘how to’ guides and
checklists. This appears effective in sustaining interviewing quality, at least in the short term. The
efficacy of the combination of observation and practice has a strong evidence base in many fields; my
contribution has been the inclusion of novice learners in the creation of teaching materials and
practice guidance. I believe this may work in three ways:

1. Reinforcing and embedding in the learner’s mind what has just been learnt
2. Producing teaching/guidance based exactly on what has just been helpful
3. Revealing clearly what has just been learnt (or not).
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I have also incorporated into my teaching some new understanding about how complex skills are best
learnt and maintained: that excellence at performing a complex task requires a critical minimum level
of practice (Gladwell, 2008); the power of rapid cognition or “thin-slicing” - our ability to use limited
information from a very narrow period of experience to come to a conclusion (Gladwell 2007);88 and
the strength of simple checklists to improve outcomes in complex tasks (Guwande, 2011).

Triangle’s Forensic Questioning of Children
Programme (FQC) takes a radically different
approach to teaching investigative interviewing
skills. Developed from a programme that I led
within Triangle for some years before being
opened up to police forces, FQC is now on its
twelfth cycle. FQC teaches the skills that people
have found most difficult to master, and teaches
these in innovative ways.

These skills align closely with the identified
worldwide problems in interviewing practice:
lack of assessment; poor planning; minimal free
narratives; overuse of specific and closed
questions; poor introduction of rules; absence of
closure phase.89

The FQC programme responds exactly to the “growing concern about transferring complex skills into
the field” (MacDonald et. al., 2017, p.7), and is being carefully monitored and reviewed internally, and
independently evaluated by Portsmouth University. Initial results (Milne, 2016;) show a strong and
88

This means for example that our filmed assessments of interview practice now last only 4-8 minutes. See
also Vrij, et. al., (2004), who confirmed the effectiveness of rapid judgements of verbal and non-verbal
behaviour when assessing children’s deception.
89
Lamb et. al., (2008); HMCPS & HMIC (2012); HMIC, (2014); Hill & Davies, (2012); Goetzold, (2017); LaRooy,
Lamb & Memon, (2011); Griffiths et. al., (2011); Krähenbühl & Blades, (2006); MacDonald, Snook & Milne,
(2017); Sternberg et. al., (2001); Bull, (2016); Davies et. al., (2016).
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consistent impact on participants’ confidence across a range of measures. The FQC programme also
has a marked impact on participants’ knowledge as measured by pre- and post-course questionnaires,
exams and cross-examination.

The FQC programme also changes participants’ practice in a number of ways, as measured by pre- and
post-course interviews with children, for example introducing a structured assessment, transferring
control to the child, increasing use of open questions, reducing inappropriate questions, reducing the
number of words spoken by the interviewer and increasing the words spoken by the child. Professor
Becky Milne is leading some longitudinal research looking at the impact of the FQC programme at
post-course assessment and at one year.
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Conclusion

Some of my ideas that were seen as radical are now mainstream: “charters” of children’s rights;
consulting with children about services; applying the social model of disability to children’s lives;
involving children in staff recruitment. The context for children’s evidence is shifting rapidly.90

Other ideas remain (concerningly) radical: approaching children as partners not subjects of concern;
identifying children as primary clients; defining communicative competence as two way – adult
competence determining children’s competence; involving children in the training and assessment of
professionals;91 creating physical environments and resources that enable children’s best evidence;
the idea that children’s involvement in justice processes can be positive for them; the belief that
children with complex needs and very young children can give reliable evidence and that this evidence
can be challenged and tested. The last of these is now confirmed by a recent steady rise of referrals
for intermediary support for very young children:

90

Bull, (2001); Brammer & Cooper, (2011); Cooper, (2011a, 2011b); Family Justice Council, (2011);
Henderson, (2012).
91
Marchant & Kirby, (2004).
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I have been a significant contributor to this, having worked with more than 200 under-fives in that
period (Marchant, 2016). I have also played a part in two parallel initiatives both impacting on the
evidence of young children: I was on the advisory group for the pilot of pre-trial recorded crossexamination (Section 28) and worked behind the scenes to gather evidence on trial delays for young
children for the 2015 protocol for fast tracking witnesses under ten (ACPO, CPS & HMCTS, 2015).

I hope another cultural shift is underway in the language we use about children, disability, abuse and
special measures. Words both reflect and, to some extent, determine our understanding. I have
challenged whether the phrase “special measures” is still helpful (Marchant, 2017a) and challenged
the dominant language about disability, vulnerability and victimhood, e.g. in these two training pack
handouts:
“If we set out to help vulnerable, defenceless children who tragically suffer from disability not to suffer
further by becoming victims of abuse, we are likely to accomplish the opposite”.
(Marchant, 2011b).

“There are also different ways of understanding and making sense of abuse. Many people who have
experienced abuse have strongly challenged the language of victimhood, and in this handout we use
the term survivor. For example, victim, survivor, thriver are now used to describe phases in the recovery
of those who have experienced domestic violence, rape and sexual abuse”. (Marchant & Irvin, 2011)

I have published widely about the need for flexibility,92 because systems assume that every child must
need the same: identical rules at interview (but very young children may not yet have learnt to guess);
live-link (which disrupts communication for some children), fast-tracking (but some children do better
with a delay); or that no child should be asked tag questions (but I am currently editing a new film
where a two-year-old confidently refutes a sequence of tag questions).

As a result of working with very young children and children with complex needs, I often meet
situations or difficulties that have not previously been encountered by the police or the courts.

92

Marchant, (2001a, 2008, 2010a, 2013, 2015a; 2015b; 2017a; 2017b); Marchant & Jones (2000), Marchant,
(2017); Marchant & Wurtzel, (2017).
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Therefore it has been possible to quietly do things differently and I am privileged to have had many
opportunities to innovate and try things out for the first time; at least for the first time in England. All
the examples of flexible arrangements for children in the 2013 Judicial Equal Treatment Bench Book
were innovations of mine (counsel to the live-link room; non-adjourned breaks; immediate toilet
breaks; allowing children to hide; scheduling brief sessions of cross-examination) and I was selected
as an (anonymous) contributor to a book on innovative work by intermediaries (Plotnikoff & Woolfson,
2015).

Much of my work attempts to shift practice in the wider justice system:
“There would be less need for special measures and other adjustments if all courts were fully
accessible, if all live-link rooms could be easily adjusted to suit different witnesses, if simple
adaptations to court processes were routine and if all trials were conducted in clear straightforward
language. (Marchant, 2017a)”.

I believe that combining practice-based evidence with evidence-based practice will enable these
shifts, and open doors to justice for many more children93:

93

(Marchant, 2017b).
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