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ABSTRACT

Across the world, people living with HIV and AIDS (PLHA) face investigation, prosecution, conviction,
and punishment if they transmit HIV to another person, expose others to the risk of HIV acquisition,
or fail to disclose in advance their HIV positive status. This article seeks to explain why limiting the
criminalisation of HIV is important and necessary; identifies some of the ways in which it has been,
and might be, limited; and, finally, offers some reflections on whether there exists a principled limit
to decriminalisation arguments (i.e. whether there are cases which, even if the general principles
underpinning decriminalisation is accepted, justify state punishment). Drawing on recent
international policy guidance, current scientific knowledge about HIV prevention and treatment,
research on the impact of criminalisation of PLHA, the article argues that decriminalisation is critical
to eradicating HIV and should be a public health priority, that biomedical advances in prevention and
treatment will assist the decriminalisation project but are insufficient in the absence of legal and
criminal justice practice reform.
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INTRODUCTION

Across the world, people living with HIV and AIDS (PLHA) face investigation, prosecution, conviction,
and punishment if they transmit HIV to another person, expose others to the risk of HIV acquisition,
or fail to disclose in advance their HIV positive status. This article seeks to explain why limiting the
criminalisation of HIV is important and necessary; identifies some of the ways in which it can be
limited; and, finally, offers some reflections on whether there exists a principled limit to
decriminalisation arguments (i.e. whether there are cases which, even if the general principles
underpinning decriminalisation is accepted, justify state punishment). Drawing on recent
international policy guidance, current scientific knowledge about HIV prevention and treatment,
research on the impact of criminalisation of PLHA, it argues that decriminalisation is critical to
eradicating HIV and should be a public health priority, that biomedical advances in prevention and
treatment will assist the decriminalisation project but are insufficient in the absence of legal and
criminal justice practice reform.

LEGAL PRINCIPLES AND ARGUMENTS AGAINST HIV CRIMINALISATION

The criminalisation of HIV operates at the intersection of law, science, and human behaviour.
Doctrinally, the legal principles are not particularly complex. Although criminalisation provisions

1 The Global Network of People Living with HIV, The Global Criminalisation Scan Report, Documenting Trends
Presenting Evidence (2010) Amsterdam: GNP+ <https://www.gnpplus.net/2010-global-criminalisation-scan-
report/> (accessed 30 July 2018); M Weait, The Criminalisation of HIV Exposure and Transmission: A Global
Review. Working Paper prepared for the Third Meeting of the Technical Advisory Group, Global Commission
on HIV and the Law, 7-9 July, 2011; Global Commission on HIV and the Law, Risks, Rights & Health (2012) and
Supplement (2018) UNDP: New York < https://hivlawcommission.org> (accessed 30 July 2018)



differ between jurisdictions?, the basic position is that HIV is typically treated as a (serious) bodily
harm. This means that a person living with HIV who is proven to have caused another person to
become infected (transmission liability), or to have exposed another person to the risk of infection
(exposure, or in some cases attempt, liability), is, provided she acts with the requisite fault and in
the absence of a recognised defence, guilty of an offence. In some jurisdictions the failure to disclose
HIV positive status prior to engaging in activity which carries with it the risk of onward transmission
vitiates any consent to that activity and renders it criminal (thus, in Canada, non-disclosure of status
may convert otherwise consensual sexual intercourse into an aggravated sexual assault). As far as
fault provisions are concerned, these too depend on the specific jurisdiction, but insofar as it is
possible to generalise, transmission, exposure, and non-disclosure are criminalised where a person
knows that they have an HIV positive diagnosis and acts intentionally or recklessly with respect to
these behaviours.* An allegation of attempt to infect will generally require proof that there was a
deliberate, purposeful, desire to infect (and is distinguishable from exposure liability, where
recklessness will usually suffice). In some jurisdictions, such as England and Wales, the consent of a
partner to the risk of acquisition provides a full defence where HIV is transmitted recklessly.’

On the face of it, there are sound reasons to criminalise those who culpably infect, or who are
ostensibly willing to risk infecting, others with HIV. They centre on the harmful impact of the disease
on individuals and populations, and the need to deter risk-taking taking behaviour in the interests of
public health. However, legal scholars, clinicians, virologists, and epidemiologists, along with civil
society and international organisations, have long advocated against what they see as the unjust and
ineffective use of the criminal law. Although there is widespread consensus among anti-
criminalisation advocates that while the most egregious and morally blameworthy conduct
(deliberately, purposefully, infecting another person with HIV — in effect using the virus as a weapon)
may legitimately be criminalised, this is the only justifiable circumstance.® The reasons why all other
cases do not justify the use of the criminal law have been articulated clearly and in detail
elsewhere’, but in essence the central concerns may be summarised as follows.

First, there is scant evidence that criminalisation is effective on public health grounds (as a general
or individual deterrent against practising unsafe sex), and some growing evidence that it is
ineffective and counter-productive. A recent comprehensive review of empirical research on the
impact of HIV exposure laws in the US, for example, concluded:

Study results also suggest that the laws do not deter HIV testing among persons at risk
for HIV infection, or decrease or increase serostatus disclosure to sex partners among

2 Some jurisdictions have HIV-specific criminalisation provisions, while others (including the UK), use their
general criminal laws relating to offences against the person. See Risks, Rights, & Health (2012 Report and
2018 Supplement, note 1).

3 This is the case where there is a ‘realistic possibility of transmission’: R v Mabior (2012) SCC 47. See | Grant,
The over-criminalisation of persons with HIV’ (2013) University of Toronto LJ 63(3) 475

4 Intention and recklessness are terms of legal art. Intention may be established by proving a desire to bring
about the proscribed consequence or, in some cases, inferred where the consequence was virtually certain to
arise, and the defendant was aware that it was virtually certain. For a person to be found reckless this will
typically mean establishing that, at the relevant time, she was consciously aware of taking an unjustifiable risk.
See Weait, M Intimacy and Responsibility: the Criminalisation of HIV Transmission (2007) Abingdon: Routledge.
5 R v Dica [2004] EWCA Crim 1103; R v Konzani [2005] EWCA Crim 706. See further, M Weait, ‘Criminal Law and
the Sexual Transmission of HIV: R v Dica’ (2005) The Modern Law Review 68 121; M Weait ‘Knowledge,
autonomy and consent: R v Konzani’ (2005) Criminal Law Review 763

6 Global Commission on HIV and the Law, Risks, Rights & Health (2012) and Supplement (2018) UNDP: New
York < https://hivlawcommission.org> (Accessed 30 July 2018)

7R Jiirgens, ) Cohen, E Cameron, et al ‘Ten reasons to oppose the criminalization of HIV exposure or
transmission’ (2009) Reproductive Health Matters 17(34) 163



PLH [sic]. The laws also do not appear to reduce sexual risk behaviors among HIV-
positive or —negative persons. Records of arrests and prosecutions reveal that many
cases involve non-sexual behaviors or sexual activities that pose little to no risk of HIV
transmission.®

It is important to note that the incarceration of those on remand for or convicted of transmission
and exposure offences further exacerbates the epidemic, given the prevalence of sexual activity,
injecting drug use, and the limited harm reduction facilities (such as condoms, syringe exchange
programmes, etc) that are typically available in detention settings.? Furthermore, a significant
proportion of new HIV infections result from sexual activity between those who were previously
negative and those who are positive but undiagnosed (and therefore not on treatment and
potentially more infectious).'® Because criminal liability generally only applies to those who know
their positive status, and can therefore be held morally responsible, it is incapable of being an
effective prevention tool against transmission in this context. (Conversely although there is relatively
little empirical evidence to suggest that people are dissuaded from testing as a result of
criminalisation®?, there is the possibility that people may assume that PLHA will necessarily disclose
their status or insist on safer sex (in order to avoid liability), when this may not be the case, thus
creating a false sense of security.)

Second, overly broad criminalisation reproduces and reinforces negative stereotypes about PLHA
through (frequently inaccurate and sensationalist) press coverage of trials and convictions.? This
contributes to the stigma associated with HIV, which in turn creates obstacles to prevention and
treatment®® and undermines the right of PLHA to the highest attainable standard of physical and
mental health and wellbeing®*. Sexual health physicians, nurses, and advisers may feel conflicted —

8 D Harsono, CL Galletly, E O’Keefe, Z Lazzarini ‘Criminalization of HIV Exposure: A Review of Empirical Studies
in the United States’ (2017) AIDS and Behavior 21(1) 27; see also, for example, K Horvath, C Meyer, and BRS
Rosser, ‘Men who have Sex with Men who Believe that their State has a HIV Criminal Law Report Higher
Condomless Anal Sex than those who are Unsure of the Law in their State’ (2017) AIDS Behav 21(1) 58

9 R Jiirgens, M Nowak, M Day ‘HIV and Incarceration: Prisons and Detention’ (2011) Journal of the
International AIDS Society 14 26; SJA Lindbom, M Larsson, A Agardh ‘The naked truth about HIV and risk taking
in Swedish prisons: A qualitative study’ (2017) PLoS ONE 12(7): e0182237; P Valera, Y Chang, Z Lian ‘HIV risk
inside U.S. prisons: a systematic review of risk reduction interventions conducted in U.S. prisons’ (2017) AIDS
Care 29(8) 943
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Yale J Health Policy Law Ethics 14(1) 194. This quantitative US study found that people at risk of acquiring HIV
living in states with HIV-specific statutes were “no less likely to report having been tested for HIV than those
who live in other states” but that the number of people reporting having been tested for HIV was “inversely
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12 p O’Byrne, J Willmore, A Bryan, et al ‘Nondisclosure prosecutions and population health outcomes:
examining HIV testing, HIV diagnoses, and the attitudes of men who have sex with men following
nondisclosure prosecution media releases in Ottawa, Canada’ (2013) BMC Public Health 13 94;
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predator’ (2018) Crime, Media, Culture 10.1177/1741659018773813

13 UNAIDS HIV-Related Stigma, Discrimination and Human Rights Violations, UNAIDS Best Practice Collection
(2005) Geneva: UNAIDS; S Chaudoir and JD Fisher ‘Stigma and the “Social Epidemic” of HIV: Understanding
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to the detriment of their patients, their own professional identity, and public health more generally
— if they feel obliged to raise the question of criminalisation with those have been diagnosed
positive, and there is the risk that the relationship of trust critical to patient care is compromised.®®

Third, there are countless examples of cases in which the criminal law has been used, even where
the defendant took reasonable precautions and there was no transmission?®, or where there was no
risk of infection?’, to impose extremely harsh sanctions; and cases where police, prosecutors,
lawyers, and courts have failed to understand the scientific evidence adduced to support allegations
of, and convictions for, transmission.'® There is, in addition, evidence that criminalisation
disproportionately impacts women?®, people from minority ethnic communities and those from
socially marginalised groups?, and is discriminatory in its application.

It should be apparent that there is not only an increasingly strong evidence base that the
criminalisation of HIV transmission, exposure, and non-disclosure has a detrimental impact on
efforts to prevent the spread of the disease, but also that there are persuasive reasons for
decriminalisation grounded in fairness and social justice considerations. The next section considers
some of the ways in which the use of the criminal law might be limited, and examples of where it
has been, identifying some of the advantages and disadvantages of each. Particular attention will be
paid to the potential impact of recent Clinical Consensus Statements, which seek to inform criminal
justice and judicial decision makers about the risks associated with various kinds of activity that
might result in onward HIV transmission.

LIMITING CRIMINALISATION: STRATEGIES AND TECHNIQUES

<http://apps.who.int/iris/bitstream/handle/10665/164201/WHA41_A-Conf.Papers-
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73(5) 668; SE Patterson, M-J Milloy, G Ogilvie, et al ‘The impact of criminalization of HIV non-disclosure on the
healthcare engagement of women living with HIV in Canada: a comprehensive review of the evidence’ (2015)
Journal of the International AIDS Society 18(1) 20572; C Sanders ‘Discussing the Limits of Confidentiality: The
Impact of Criminalizing HIV Nondisclosure on Public Health Nurses’ Counseling Practices’ (2014) Public Health
Ethics 7(3) 253; M French ‘Counselling anomie: clashing governmentalities of HIV criminalisation and
prevention’ (2015) Critical Public Health 25(4) 427

16 See, for example, Rhoades v lowa Supreme Court of lowa June 13 2014, Case No. 12-0180. Rhoades was
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<https://www.nytimes.com/2008/05/16/us/16spit.html?ref=health> (Accessed 3 August 2018). Willie
Campbell, the man who spat, was sentenced to 35 years imprisonment.

18 AB Abecasis, AM Geretti, J Albert, L Power, M Weait and AM Vandamme ‘Science in court: the myth of HIV
fingerprinting’ (2011) Lancet Infect Dis, 11(2) 78;

1% The Athena Network 10 Reasons Why Criminalization of HIV Transmission or Exposure Harms Women (2009)
<http://www.athenanetwork.org/assets/files/10%20Reasons%20Why%20Criminalization%20Harms%20Wom
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The decriminalisation of HIV has been pursued in a number of different ways and through a variety
of channels over the past three decades or so. Reflecting a distinctive dimension of the politics of
HIV and AIDS?, it has been a campaign characterised by a shifting alliance of grassroots activists, civil
society and supranational intergovernmental organisations, dedicated campaign groups, legal
academics and practitioners, social and political scientists, politicians and policy makers, public
health and HIV physicians, clinicians, virologists, and epidemiologists. Each of these has brought
their particular expertise, experience, concerns, authority, and voice, creating a loose but sustained
coalition that has been effective not only in raising awareness about the problems with, and
consequences of, criminalisation but in achieving a number of significant victories using a variety of
different techniques. These efforts might be grouped together, without any implied priority, in the
following way. (It should also be noted that the people involved in these activities and organisations
have multiple identities, and may, for example, be academics living with HIV, or clinician activists.)

Supranationally there has been a number of high-level interventions, taking the form of evidence-
and rights-based recommendations to states. These include, most notably, policy and legal guidance,
and reports, from UNAIDS, UNHCR, and the Special Rapporteur on the Right to Health??, and the
Report of the Global Commission on HIV and the Law?®. Such interventions have typically been based
on evidence gathered in consultations and dialogues with affected communities, experts, and civil
society representatives, and on published academic research. Their intention is to inform and
influence governments and legislatures, often providing examples of best practice, with clear
explanations of the socio-economic benefits of legal reform and disbenefits of failing to act.
Complementing these interventions are those of international NGOs, such as the International
Planned Parenthood Federation?*, along with those which are national, jurisdiction-focused, and
ones that seek to provide specific guidance to audiences with a particular responsibilities and roles
in criminalisation policy and practice. Some of the most notable national examples are those of the
Canadian HIV/AIDS Legal Network?®, the US Center for HIV Law & Policy?®, and the UK’s National

21 C Patton Sex and germs: the politics of AIDS (1985) Boston: South End; S Epstein, Impure science: AIDS,
activism, and the politics of knowledge (1996) Berkeley: University of California Press; D Altman and K Buse
‘Thinking politically about HIV: political analysis and action in response to AIDS’ (2012) Contemporary Politics
18(2) 127; R Parker, ‘Grassroots activism, civil society mobilisation and the politics of the global HIV/AIDS
epidemic’ (2011) Brown Journal of World Affairs, 17(2) 21; NA Paxton, ‘Political science(s) and HIV: a critical
analysis’ (2012) Contemporary Politics, 18 (2) 141

22 UNAIDS Criminal Law, Public health and HIV Transmission: A Policy Options Paper (2002) Geneva: UNAIDS
UNCHR HIV/AIDS and Human Rights: International Guidelines (1998) New York and Geneva: United Nations
UNAIDS Policy Brief: Criminalization of HIV transmission (2008) Geneva: UNAIDS; UNAIDS Guidance Note:
Ending overly broad criminalization of HIV non-disclosure, exposure and transmission: critical scientific, medical
and legal considerations (2013) Geneva: UNAIDS
<http://www.unaids.org/sites/default/files/media_asset/20130530_Guidance_Ending_Criminalisation_0.pdf>
(Accessed 3 August 2018)

UN Human Rights Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, 27 April 2010, A/HRC/14/20
<http://www.refworld.org/docid/4c076fb72.html> (Accessed 9 August 2018)

23 Global Commission on HIV and the Law, Risks, Rights & Health (2012) and Supplement (2018) UNDP: New
York < https://hivlawcommission.org> (accessed 30 July 2018)

24 |PPF Verdict on a Virus: Public Health, Human Rights and Criminal Law (2008) London: IPPF
<https://www.ippf.org/sites/default/files/verdict_on_a_virus.pdf>. This was produced with the International
Community of Women Living with HIV (ICW) and GNP+, and was the basis for the Criminalize Hate, Not HIV
campaign <https://www.ippf.org/resource/criminalize-hate-not-hiv> (Accessed 8 August 2018)
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AIDS Trust?’, and of the targeted type guidance that has addressed police?®, prosecutors?,
parliamentarians®’, and the judiciary3..

A second form of decriminalisation advocacy has been that undertaken by grassroots activist
networks, projects, and campaigns. Part of a long established and effective tradition in the politics of
HIV and AIDS (such as the Treatment Action Campaign in South Africa®? and ACT UP in the US* and
less constrained by the realpolitik under which UNAIDS and other supranational organisations
operate, these have sought to raise consciousness, mobilise community response and achieve
change through, for example, sustained social media campaigns and education, high-profile events
at international conferences, and research. Examples include the HIV Justice Network and HIV
Justice Worldwide®*, which have organised workshops and seminars alongside the International AIDS
Conference for a number of years, maintain a database of law and cases, and provide regular
commentary and analysis; the SERO Project®®, which has promoted the HIV is Not a Crime message
at training camps and in videos; and the Global Network of People living with HIV (GNP+)3¢, which
produced the Global Criminalisation Scan¥.

A third contribution has been that of scholars, from a variety of disciplines including law and human
rights, sociology and social psychology, and social policy, and practitioner-academics in law, public
health, clinical medicine, virology and epidemiology. Through original empirical research outputs,
expert analysis, commentary and critique, and films and documentaries, and often contributing to
the work of civil society and international organisations, this diverse group has provided, and
continues to provide, much of the intellectual argument, and evidence base, for decriminalisation,
and their outputs form much of the supporting material in the various high-level reports and
recommendations of UNAIDS and of the Global Commission on HIV and the Law.

If these are the some of the forms, techniques, and people that have been concerned with
combating criminalisation (and no doubt there are more, and other ways of characterising and
organising them), what success have they had? In the absence of any robust research, it is
impossible to state with any degree of confidence what kind of intervention has made the most
difference and why. Certainly, criminalisation persists globally, with cases being brought under laws

27 <https://www.nat.org.uk/nat-topic/criminalisation>

28 National AIDS Trust Investigation Guidance relating to the Criminal Investigation of HIV Transmission for
Police Forces in England, Wales, and Northern Ireland (2010) London: NAT <
https://www.nat.org.uk/sites/default/files/publications/ACPO-guidance-criminal-HIV-transmission.pdf>

2% Crown Prosecution Service for England and Wales Intentional or Reckless Sexual Transmission of Infection
London: CPS < https://www.cps.gov.uk/legal-guidance/intentional-or-reckless-sexual-transmission-infection>
30 |Inter-Parliamentary Union, UNAIDS, UNDP Handbook for Parliamentarians No. 15: Taking Action Against HIV
(2007) Ch 13 Geneva and New York: I-PU, UNAIDS, UNDP
<http://data.unaids.org/pub/manual/2007/20071128_ipu_handbook_en.pdf>

31 UNAIDS Judging the epidemic: A judicial handbook on HIV, rights and the law, Ch 5 (2013) Geneva: UNAIDS
<http://www.unaids.org/sites/default/files/media_asset/201305_Judging-epidemic_en_0.pdf>

32 M Heywood ‘South Africa’s Treatment Action Campaign: Combining Law and Social Mobilisation in the
Struggle for Health’ (2009) 1 Journal of Human Rights Practice 14

33 ) Wright ‘Only Your Calamity: The Beginnings of Activism by and for People With AIDS’ (2013) American
Journal of Public Health 103(10)1788; D Crimp ‘Before Occupy: How AIDS Activists Seized Control of the FDA in
1988’ (The Atlantic, December 6 2011) <https://www.theatlantic.com/health/archive/2011/12/before-occupy-
how-aids-activists-seized-control-of-the-fda-in-1988/249302/> (Accessed 8 August 2018)

34 <http://www.hivjustice.net>

35 <http://www.seroproject.com>

36 <https://www.gnpplus.net/who-we-are/about-us/>
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that have not been repealed, and new laws continually being introduced. There have, however,
been successes, which it is reasonable to assume would not have been achieved, or achieved less
quickly, but for this aggregate activity. Recent examples of progressive legislative change would
include the decision of the Malawi Parliament in 2017 not to approve criminalisation provisions in
the HIV (Prevention and Management) Bill*%, and the repeal in 2015 of s19A of the Victorian Crimes
Act, in Australia®, and in 2014 of lowa Code § 709C.1%; and criminal prosecutions and convictions
that have been abandoned or successfully appealed as the result of concerted and co-ordinated
advocacy include the case of Michael Johnson in Missouri in 2016%, and a ground-breaking decision
of the Swedish Supreme Court in 2018%,

If any generalisation can be made about these victories for anti-criminalisation advocacy, it might be
that it is the combination of research, activism, evidence-based argument, consciousness raising,
and persistence that has been effective, with local / national targeted campaigns and projects
(typically driven by activists and civil society organisations) drawing on the various supranational
initiatives, reports and recommendations described above They are, however, exceptional. States,
law enforcement agencies, and courts have been, and continue to be, slow to act - a legacy and
effect of the time that to be HIV positive meant developing AIDS and dying, and of the discrediting
stigma that continues to be associated with the disease* despite radical advances in treatment®.
And it is treatment that, arguably, has the potential to be a game-changer. The next section
considers the impact of clinical developments and interventions as an innovative opportunity further

38 Global Commission on HIV and the Law, Risks, Rights & Health: Supplement pp 27-29 (2018) UNDP: New
York < https://hivlawcommission.org> (Accessed 30 July 2018); EJ Bernard and S Cameron Advancing HIV
Justice 2: Building momentum in global advocacy against HIV criminalisation (2016) Brighton and Amsterdam:
HIV Justice Network and GNP+ <http://www.hivjustice.net/wp-
content/uploads/2016/05/AHJ2.final2_.10May2016.pdf> (Accessed 8 August 2018)

39 <http://www.hivjustice.net/news/malawi-human-rights-activists-celebrate-malawis-adoption-of-amended-
hiv-law-that-removes-rights-infringing-provisions-press-release/> (Accessed 8 August 2018)

40 E) Bernard and S Cameron Advancing HIV Justice 2: Building momentum in global advocacy against HIV
criminalisation (2016) pp 37-38 Brighton and Amsterdam: HIV Justice Network and GNP+
<http://www.hivjustice.net/wp-content/uploads/2016/05/AHJ2.final2_.10May2016.pdf> (Accessed 8 August
2018)

41 The lowa legislature, responding to the decision of the lowa Supreme Court in the case of Rhoades v lowa
(see above, Note 16), repealed its HIV criminalisation provision, which now provides, inter alia, that ‘A person
does not act with the intent required [...] or with the reckless disregard required [...] if the person takes
practical means to prevent transmission, or if the person informs the uninfected person that the person has a
contagious or infectious disease and offers to take practical means to prevent transmission but that offer is
rejected by the uninfected person subsequently exposed to the infectious or contagious disease’
<https://www.legis.iowa.gov/legislation/BillBook?ba=SF2297&ga=85>. For a brief commentary on the
legislation, and its shortcomings, see <https://www.hivlawandpolicy.org/news/statement-response-iowa-bill-
sf-2297-and-criminalization-hiv-hepatitis-meningococcal-disease>

42 B Guarino ‘Man’s conviction in failure to disclose HIV-positive status to sexual partners overturned by Mo.
appeals court’ Washington Post 21 December 2016 <https://www.washingtonpost.com/news/morning-
mix/wp/2016/12/21/mans-conviction-for-failing-to-disclose-hiv-positive-status-to-sexual-partners-overturned-
by-mo-appeals-court/?noredirect=on&utm_term=.9b3e4dacefe2> (Accessed 10 August 2018)

43 Hogsta Domstolen (Swedish Supreme Court) Case Number B 2441-17 (June 7 2018). Judgment (in Swedish)
available at <http://www.hogstadomstolen.se/Domstolar/hogstadomstolen/Avgoranden/2018/2018-06-
07%20B%202441-17%20Dom.pdf> (Accessed 9 August 2018). The court accepted that people with HIV and
who, like the appellant, have a well-functioning treatment and an undetectable viral load present no
transmission risk. To convict a person of “causing danger to another person” there must have been an
actual risk for HIV transmission.

4 R Parker and P Aggleton ‘HIV and AIDS-related stigma and discrimination: a conceptual framework and
implications for action’ (2003) Social Science & Medicine 57(1) 13

45 B Maughan-Brown ‘Stigma rises despite antiretroviral roll-out: A longitudinal analysis in South Africa’ (2010)
Social Science & Medicine 70(3) 368
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to limit criminalisation, their inter-relationship with the principles of criminal liability, and some of
the unintended effects which they may have for those impacted by it

THE IMPACT OF TREATMENT ON CRIMINALISATION

It has long been established that the risk of onward HIV transmission is reduced significantly when a
person living with HIV has a low viral load*®, and a number of recent clinical studies show that those
whose viral load is undetectable are not able to pass HIV on to other people.*’ It is also increasingly
accepted that Pre-Exposure Prophylaxis (PrEP), where a person who does not have HIV takes anti-
retroviral drugs prior to engaging in sex with a person who does, is extremely effective in preventing
its acquisition.*® The finding that effective anti-retroviral therapy (ART) can minimise, and in some
cases eliminate, the risk of transmission and acquisition has been one of the most significant
developments in HIV prevention in the past few years. It is the basis for the call by UNAIDS*, WHO°,
and others representing PLHA and key populations for increasing the availability of, and accessibility
to, treatment, and central to the ambition that, by 2020, 90% of people living with HIV will know
their status, 90% of those will receive sustained anti-retroviral therapy, and 90% of those will have
viral suppression.?

The significance of ART’s effectiveness for limiting the criminalisation of HIV transmission, exposure,
and non-disclosure is self-evident: the fewer the number of new HIV infections, or potential new
infections, there are, the fewer the cases there will, or at least should, be. It is, however, not quite
that straightforward, for two main reasons. One has to do with the criminal law’s approach to the
evaluation and determination of harm and fault, the other with the fact that prevention and
treatment access are not equally accessible and available to the people who need or would benefit
from them.

4 TC Quinn, MJ Wawer, N Sewankambo, D Serwadda, C Li, F Wabwire-Mangen, et al, ‘Viral load and
heterosexual transmission of human immunodeficiency virus type 1. Rakai Project Study Group’ (2000) N Engl J
Med 342(13) 921; S Tovanabutra, V Robison, J Wongtrakul, S Sennum, V Suriyanon, D Kingkeow, et al, ‘Male
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HARM AND FAULT

The specific basis for criminalising HIV transmission, exposure, and non-disclosure depends on the
law in the relevant jurisdiction. In England and Wales, for example, allegations of transmission are
prosecuted under the Offences Against the Person Act 1861, there is no liability merely for exposing
someone to the risk of infection (though there is if a deliberate attempt to transmit is proven®?), and
while there is no legal obligation to disclose HIV positive status, the failure to do so may result in a
person proven to have transmitted the virus being denied the defence that the complainant
consented to its acquisition (a defence which is otherwise available). In many other jurisdictions,
exposure is sufficient to attract liability>3, and in some, non-disclosure may render otherwise
consensual sexual activity into sexual assault.>* These dimensions of liability are known as the
conduct elements of the particular offences, and identify the harm concerned (e.g. causing an
infection or posing a risk of infection).

As regards the mental, or fault, elements of liability, these too differ between jurisdictions but at the
most general level a person proven to have committed the required conduct element will be guilty if
it is established that they intended to transmit HIV, or were reckless as to whether or not
transmission occurred. Intention in this context may mean a deliberate, purposeful, desire or some
variation on transmission being virtually certain to occur and foreseen by the defendant as virtually
certain; and reckless means a conscious awareness of taking an (objectively) unjustifiable risk (that
transmission might occur).

The purely doctrinal aspects of the fault, and to a lesser degree ham, dimensions of HIV
criminalisation are not the focus of this article and are explored in more detail and depth
elsewhere.” It is, important, however, to make some preliminary observations before exploring
their inter-relationship with developments in treatment. The first is that the meaning ascribed to
terms such as ‘risky’ and ‘harmful’ in law do not map exactly on to the way they may be understood
in medical and clinical discourse. Thus, in English law, the question of whether HIV constitutes
‘grievous bodily harm’ for the purposes of a charge under either section 18 and 20 of the Offences
Against the Person Act 1861 will initially be a matter for the prosecuting authority and, ultimately a
guestion for the jury to decide on the evidence; and the only guidance is that the term should bear
the ordinary meaning of ‘really serious’ harm®®, which in turn will be determined by applying
contemporary social standards®’. The fact that HIV was once an untreatable illness but is now often
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referred to by clinicians as a manageable chronic disease®® has not, to the author’s knowledge,
resulted in its being characterised in criminal law as anything other than serious®. This is the reason,
for example, that in Canada non-disclosure of HIV status prior to engaging in conduct that has the
potential to result in transmission (or is treated as having that potential) is charged as aggravated
sexual assault (with the aggravation implying endangerment to life®).

More significant for the purposes of this article is the ‘harm’ of exposure (i.e. the unrealised risk of
transmission), and its inter-relationship with the fault element of recklessness —a much more
common form of mental state in reported criminal cases than intention. The core issue is this:
should the criminal law treat risk taking as sufficiently culpable to warrant liability, censure and
punishment whether the probability of it materialising is 5% or 95%? If the harmful conduct is the
taking of the risk (or, alternatively, the protection of an interest protected by the criminal law which
the risk, if realised, would infringe) the likelihood of its realisation is arguably unimportant and not
the court’s job to evaluate. Similarly, where recklessness requires the defendant in a criminal case to
be consciously aware of taking an unjustifiable risk (as it does in English law, and, with some
variation in many other jurisdictions), of what precisely should she be aware before it is legitimate to
hold her liable?

Following Findlay Stark’s analysis®, it is arguably absurd to treat any risk, however negligible, as
prima facie wrongful, and the requirement to justify risk taking (in order to avoid liability) should
only apply in cases involving significant risk. The difficulty with this, of course, is that the moment a
condition of significance, is introduced the question arises as to what counts as significant or (as in
the US Model Penal Code®?) substantial. Stark argues persuasively that although this is not a
guestion that English courts have engaged with in any great detail, let alone one to which they have
provided a conclusive answer, it is important that significance or substantiality be treated as a
necessary condition for recklessness liability; and objections based on the impossibility of
determining the relevant probability threshold® can be met by recognising that this might
legitimately vary as between different kinds of risk, the consequences of taking them, and the
interests that the law is seeking to protect. This, however, should not detract from the central point,
which is that
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The criminal law should not be, even in principle, capable of deployment in relation to
trivial instances of risk-taking, even if the threatened outcome is harm to an interest
protected by the criminal law.%*

If we adopt, as | think we should, this principled approach to the criminalisation of HIV, it becomes
clear that imposing liability on a person living with HIV where the risk of transmission is low (even
where that person is aware of that risk) is at the very least problematic, and, arguably unjustifiable;
and objective evidence about the probability of transmission, and expert consensus as to the
meaning of that evidence, assumes vital importance. It is for this reason that recent interventions
from the clinical and HIV research community are so important, and why both their value and
limitations merit consideration.

LIMITING CRIMINALISATION AND EXPERT EVIDENCE

Expert scientific evidence has long played an important role in cases involving HIV transmission and
exposure. In cases of alleged transmission, establishing that the defendant was the source of the
complainant’s infection has involved the presentation of phylogenetic analysis.®® This technique,
which compares the strain of HIV in each of the parties, may (along with other narrative evidence,
and the use of a control sample) support the contention that the defendant infected the
complainant, but does not (and cannot) determine the source, route, or timing of transmission.
Conversely, and importantly, it can provide definitive proof that the defendant was not the source of
infection.®® As regards exposure liability, and cases where there is dispute as to whether the
defendant was reckless as to the possibility of transmission®’, the role of expert evidence is
somewhat more complex. This is because the question of whether there was in fact a risk of
infection of which the defendant could be aware at the relevant time, demands (or, arguably, should
demand) inquiry into the probability of transmission. And this, in turn, requires investigators,
prosecuting authorities, and courts to evaluate the reliability, significance, and — critically —
evidential relevance of research data and modelling studies on the likelihood of transmission on the
facts of the specific case before them.
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The first expert contribution addressing this was a controversial one. Between 1990 and 2009 there
had been an estimated 39 convictions for alleged HIV exposure and transmission in Switzerland. For
a relatively small country this was a high number.% Of particular concern were prosecutions of PLHA
under the Swiss Penal Code for “attempt at propagation of a dangerous disease”® where the
defendants were on effective treatment, and there was no transmission (the consent of the partner
in such cases being no defence).’® Partly in response to this, the Swiss National AIDS Commission
published a Report asserting that people with an undetectable viral load, and no subsisting STI, could
not transmit HIV to their sexual partners. The controversy arose from the denial of the possibility of
transmission despite the absence of robust evidence:

[The Commission] acknowledges that from a strictly scientific perspective, current
medical and biologic data do not prove that effective antiretroviral therapy prevents all
HIV infection, because it is not possible to prove the non-occurrence of an event that is
certainly improbable, but theoretically possible. However, from the point of view of [the
Commission] and the organizations concerned, the information available to date is
enough to justify this message. [...] The situation is analogous to 1986, when the
statement ‘HIV cannot be transmitted by kissing’ was publicised. While this finding has
never been proven, more than twenty years of HIV experience has nevertheless helped
to substantiate its strong plausibility. ”* (Author’s translation of French original)

The lead author of the Report subsequently indicated his regret at the categoric nature of the
claim” (given the possibility of a residual risk), though subsequent research has confirmed the
claim.”® More importantly, for present purposes, the Report was ground-breaking in being the first
of a number of statements authored by highly respected experts in HIV medicine, immunology, and
virology that have sought to draw attention to the impact of effective treatment on transmission
risk, and impact on, the (mis)use of criminal law against PLHA.

These statements differ in their emphasis and intent. One, published in 2014 by Jan Albert and
colleagues in Sweden, does not explicitly address the question of criminal liability, but provides a
review of the research available at that time, concluding that, in the context of vaginal and anal
intercourse
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e There is minimal risk of transmission through vaginal and anal intercourse if the HIV-
infected partner is on effective ART and a condom is used throughout intercourse.

e Thereis also a very low risk of transmission through vaginal and anal intercourse if the
HIV-infected partner is on effective ART and a condom is not used.

e The above applies for each individual sexual contact and in cases of repeated contact
over the course of longer periods [...], regardless of whether the HIV-infected partner is
a woman or a man and regardless of whether the HIV-infected partner is penetrative or
receptive during the sexual act.”

Although this statement was not referred to directly in the 2018 Swedish Supreme Court case that
overturned an exposure conviction, the Court did receive expert evidence from one of the authors
(Anders Tegnell, of the Swedish Public Health Agency), and held that:

Scientifically, it will never be possible to prove that transmission of infection is
impossible, but the conclusion that can be drawn is that it is so close to a non-existent
risk of transmission of infection as it can be. With a different formulation, the risk of
transmission of infection can be stated as non-observable.”® (Google Translate)

Two other, nationally focused, statements have been more explicit in their intent to inform decisions
about the (mis)use of criminal law in their jurisdictions. Also published in 2014, Mona Loutfy and
others from Canada declare in the introduction to their statement that

As leading Canadian HIV physicians and medical researchers, we have a professional and
ethical responsibility to inform policy formulation and the criminal justice system in
matters related to the health and well-being of our patients and Canadian society. We
developed the present statement out of a concern that the criminal law is being used in
an overly broad fashion against people living with HIV in Canada because of, in part, a
poor appreciation of the scientific understanding of HIV and its transmission. We are
concerned that actors in the criminal justice system have not always correctly
interpreted the medical and scientific evidence regarding the possibility of HIV
transmission, and may not have understood that HIV infection is a chronic manageable
condition. This may lead to miscarriages of justice.’®

And in 2016, an Australian expert statement was published which, concerned with ensuring ‘just
outcomes’ in criminal cases concludes

Given the limited per act likelihood of HIV transmission during sex and the limited
medical harms experienced by most people recently diagnosed with HIV, we

74 ) Albert, T Berglund, M Gisslén et al ‘Risk of HIV transmission from patients on antiretroviral therapy: A
position statement from the Public Health Agency of Sweden and the Swedish Reference Group for Antiviral
Therapy’ (2014) Scandinavian Journal of Infectious Diseases 46(10) 673, 675
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recommend that caution be exercised when considering criminal prosecutions, with
careful appraisal of current scientific evidence on HIV risk and harms. ”’

Each of these statements draws on the most reliable scientific data, and seeks to draw attention to
the per act risk with which criminal courts will typically be concerned, distinguishing between low,
negligible, and no possibility (in contradistinction to the public health context characterization of
sexual activity as ranging from high to low risk); and they provided the impetus for the most
significant intervention of this kind, published at the World AIDS Conference in Amsterdam in 2018.

The Expert consensus statement on the science of HIV in the context of criminal law”®, co-authored
by many of the world’s leading HIV experts (including Frangoise Barré-Sinoussi, the Nobel Prize
winning scientist who first identified HIV) is the most comprehensive and (potentially) influential
contribution of the research and clinical community to the decriminalisation project. Building on
earlier national statements, it too focuses on per act, or per event, absolute risk in the context of
sex, biting, and spitting (the activities most frequently encountered in criminal cases), and draws
attention to the fact that HIV infection is now a serious, but manageable, chronic condition.
Importantly, it draws attention to what the authors view as a misuse of scientific data in cases such
as R v Mabior”, which have relied on the relative risk approach deployed in public health discourse.
As they explain, one error that legal authorities have made when estimating the transmission risk
associated with particular acts has been to apply aggregate risk calculations to the conduct and
activity of individuals on particular occasions. Thus, research which uses data suggesting that
condoms are 80% effective against HIV transmission during penetrative vaginal sex could be
interpreted to mean that on any one occasion there isa 1 in 5 chance that the receptive partner will
be infected. This might result lead a court considering an HIV exposure allegation to determine the
risk to be relatively high, and so result in conviction. However, as the Statement explains, ‘if the
estimated risk of HIV transmission from an HIV-positive man to a woman during a single episode of
condomless vaginal sex is 0.08%, then the risk of transmission when a condom is used can be
understood as at least 80% lower, or 0.016% (less than 2 in 10,000). Furthermore, ‘when other risk
reduction factors are present (e.g. low viral load or withdrawal before ejaculation) the possibility of
HIV transmission, even in the event of incorrect condom use, is further reduced’® [References
omitted].

The impact of this, other such statements, and the underpinning biomedical research on limiting
prosecutions and convictions in transmission and exposure cases cannot be predicted.®! This will
depend on the extent to which they are brought to the attention of investigating and judicial
authorities, whether and how prosecution and defence lawyers use them, and the receptiveness of
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judges and juries to expert evidence which, in common law jurisdictions such as England and Wales,
is evidence that even if relevant and admissible, may — but need not — be take into account when
reaching verdicts. It is, however, the case that if such statements do have a limiting effect, this will
be in part because of the now overwhelming evidence about the effectiveness of ART, and its ability
to reduce the viral load of a person living with HIV to a level which renders transmission impossible.
And while this is no doubt one of the most significant advances in efforts to reduce the spread of,
and ultimately eliminate, HIV, it is important to acknowledge that reliance on treatment as a means
of limiting criminalisation means that it is only those to whom treatment is available and accessible
who will benefit from it. This is a particularly serious matter, given the fact that many of those most
impacted by criminalisation are those from population groups who are not only disproportionately
affected by HIV but, often, less able to access ART or (in some cases) to achieve viral suppression if
they are.

We know, for example, that migrants in the EU bear a heavier HIV burden than those born there. A
2009 Report® by the European Centre for Disease Prevention and Control (ECDC) found that,
although there was notable variation®, the proportion of migrants living with HIV was more than
40% in some Member States (between 20% and 40% in most Western European countries); and in
2016 the proportion of people living with HIV born outside the reporting EU / EEA country
accounted for 37% of all newly diagnosed cases of HIV infection.?* Although the prevention and
treatment of HIV is an established political priority®, and, as an aspect of the right to the highest
attainable standard of health and wellbeing, a recognised legal obligation, migrants at risk of, or
living with, HIV, are ill-served in many European countries. Among the EU 27, only 13 offer free HIV
testing for all, 8 offer free HIV treatment to general migrants from outside the EU, 3 provide free
treatment for undocumented non-EU migrants with exceptions, and only 1 (the UK) provides
undocumented migrants with treatment without exception.® If it is the case that migrants from
outside the EU are both more likely to be living with HIV and less able to access prevention and
treatment services, it is perhaps unsurprising that there is at least some evidence?®” that they have
borne a higher criminalisation burden than others; and in the absence of universal ART roll-out
without discrimination, expert evidence on the effectiveness of treatment will be of little or no
value.
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The same problem arises for others who experience social marginalisation and / or criminalisation
for other reasons, such as sex workers®, transgender people®, people who use drugs®®, men who
have sex with men®!, and those in prison and otherwise detained®2. All such people who also live
with HIV have been shown to find accessing HIV treatment services more difficult, and many
experience discrimination when attempting to do so0.%® There is also a growing body of evidence
showing that, at least with respect to some of of these populations in some jurisdictions, HIV
transmission and exposure criminalisation is experienced more intensively than for the general
population®, and a recent research study which explicitly demonstrated how many women living
with HIV in Canada would be unable to maintain the viral suppression necessary to avoid criminal
liability, even if this were acknowledged as a legitimate defence.%
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The fundamental problem is, arguably, that reliance on biomedical advances in HIV treatment as a
limiting strategy in the decriminalisation project will enable some at risk of prosecution and
conviction to minimise this, while for others it may do no such thing — serving to sustain and
reinforce the divide in legal protections between those who for whom ART is available and
accessible and those in key populations for whom it is not, or for whom adherence is rendered
complex through socio-economic factors beyond their immediate control. A number of scholars
have raised questions about the impact of what they see as a biomedical (as distinct from social and
behavioural) focus in the HIV response, suggesting, among other things, that it is unhelpfully
reductive and fails to recognise the diverse experience of PLHA. As Persson puts it, referring to the
Treatment as Prevention paradigm

With its seemingly simple solution and global generalisability, it promises to cut through
or circumvent the messy intricacies of people’s lives and sexual relationships and usher
in an era of normalisation [...]. But it is a promise premised on the assumption of a
comprehensive transition from one coherent HIV corporeality to another, no matter
cultural and individual specificities. The liberal rationality that underpins this paradigm,
and HIV prevention more broadly, is problematic because [...] experience is a
contentious, incomplete, emergent process, and thus human intentions rarely produce
what is intended.®®

Similar points may be made in the present context, and we should perhaps be at the very least
sceptical about the potential for expert evidence that relies on the preventive power of treatment to
limit criminalisation for those it most typically impacts, unless this is accompanied by the arguments
grounded in the principles of justice, fairness and rights advanced by activists and others, and
considered earlier in this article.

CONCLUDING OBSERVATIONS: A PRINCIPLED LIMIT TO DECRIMINALISATION?

The HIV criminalisation cases that are typically the focus of concern to those advocating for reform,
have been those where PLHA have been prosecuted in the absence of any intention to do harm to
others and where HIV was not (and in many cases could not) have been transmitted. These comprise
the bulk of cases that are investigated, prosecuted, and come before the courts worldwide, and have
been the ones to inform the recommendations of UNAIDS and the Global Commission on HIV and
the Law — which, put summarily, are that while intentional transmission (and intentional attempts to
transmit) may justify state punishment, the adverse public health impact and unfairness associated
with conduct less serious than this mean that such conduct should not be criminalised.’” What,
though, of the rare case that falls within the exception: the person who is proven to have intended
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to harm another, or to have purposefully sought to harm another, through the agency of HIV? Is this
the limit case? Should such a person necessarily be criminalised?

In 2017 Daryll Rowe was tried in the Crown Court at Lewes for infecting five male partners with HIV,
and trying unsuccessfully to infect a further five. There was evidence that he had sabotaged
condomes, lied about his HIV status, and sent aggressive, taunting, emails after having had
unprotected sex in which he disclosed his positive status. He was was convicted on all ten counts of
causing, and of attempting to cause, grievous bodily harm, and in April 2018 he was sentenced to life
imprisonment with a minimum term of 12 years.® He was also sentenced, in respect of four
offences committed in Scotland and to which he admitted, to a concurrent 8 years imprisonment.*
This was the first case in the UK in which a person of someone being convicted of intentionally
harming, or attempting to harm, others with HIV (all other convictions have been for reckless
transmission).

On their face, the circumstances of Rowe’s conviction satisfy international recommendations, and
certainly his behaviour was found to have manifested a wanton disregard for his sexual partners. It is
difficult to see how how one might, or wish to, suggest that liability on facts like those in Rowe’s
case is not warranted, even if one accepts the arguments for decriminalisation in principle. It is,
however, important to recognise, that the legitimacy of a conviction in such a case, or indeed in any
criminal case (other than for regulatory offences of strict liability), depends on satisfying two basic
criteria. One of these is establishing that the moral fault of the defendant is of a sufficiently grave
kind — in this case the desire to hurt, or to harm, the victim; and the second is that the means of
achieving that harm, or hurt, is of a kind recognised and identified as a sufficiently serious violation
of the victim’s interests.'® Unless both of these criteria are met, criminal liability is not warranted.

What this means is that it is if, and only if, we accept as axiomatic that HIV is a serious harm that the
criminalisation of HIV is justified; and that, as | have explored more fully elsewhere!®, is a choice.
We could choose, as a society, to identify people living with HIV as harmed people, in respect of
whose infection it is merely a matter of context whether it provides the basis for a criminal charge
(dependent in part on the intention of the person who infected them); or we could choose to
characterise HIV as an environmental phenomenon, whose movement between people is as much a
consequence of, for example, the resilience of mucosal membranes and the accessibility and
availability of effective treatment. We could choose to recognise that, although the management of
HIV infection means taking medication for the rest of one’s life, so too do many other conditions
that we live with, and we could choose to acknowledge that those whose HIV is diagnosed in a
timely way and who start treatment live otherwise long and healthy lives'®?, and that such treatment
has meant that the cause of of death of PLHA is increasingly from non-HIV-related causes rather
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than AIDS-defining illnesses.'® Or we could choose, as Denmark did in 2011, to review the
application of the law and not to pursue HIV criminalisation.1%

There is, however, little appetite for reform, and the Law Commission for England and Wales has
recently recommended that the current legal position in this jurisdiction be retained (and that any
change be subject to a wider review).2% More generally, it is of possible to acknowledge that the
choices set out above may be made without necessarily concluding that they provide a sufficient
rationale for comprehensive decriminalisation. Intentional transmission, such as that exemplified in
Daryll Rowe’s conviction, may indeed serve as the limit case — as the one which even the most
fervent decriminalisation advocates find impossible to defend (or choose, for practical and political
reasons, not to). If it does so serve, and if those advocates’ ambitions do not extend to challenging
the characterisation of HIV as a serious harm in the criminal law context, but merely to limiting
liability (through, for example, deploying expert evidence about the effect of treatment), the battle
will only, and can only, be partially won.
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