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1. INTRODUCTION

It is well established that as well as less favourable treatment because of the victim’s
protected characteristic, direct discrimination can occur because of something “indissociable” from a
protected characteristic, or a third party’s protected characteristic (often manifesting as
“associative” discrimination), or even where the defendant mistakenly perceives the victim to
have a protected characteristic. It has also been held that there can be liability for harassment where
the conduct relates to nobody’s (real or perceived) protected characteristic (English v Sanderson1).
Whether this notion applies to direct discrimination has yet to be tested. Lee v Ashers gave the
Supreme Court the ideal opportunity.
This highly publicised case on a bakery’s refusal to supply a cake iced with the words,
“Support Gay Marriage” concerned discrimination on the grounds of political opinion and sexual
orientation, and with it the bakery’s rights to free expression and religion. The case arose in the
provision of goods, facilities and services (“services”), but its ramifications could apply to all fields,
including employment, the focus of this Note. The claim raised issues relevant to “indissociable” and
associative discrimination, indirect discrimination, as well as English v Sanderson. The judgment
provided an incisive analysis of the claim of associative discrimination, but declined to provide any
enhanced guidance much beyond the immediate and novel facts. It failed to address indirect
discrimination and the relatively embryonic principle from Sanderson, which is most in need of
clarification in the context of direct discrimination. The judgment also omitted to provide a
detailed analysis of the relationship between domestic discrimination law and the freedoms of
religion and expression guaranteed by the European Convention on Human Rights (the
“Convention”). In commenting on these omissions, as well as the reasoning given, this Note
considers the ramifications for employment discrimination.

A. Facts and Decision

Mr Lee is a gay man and associated with an organisation called QueerSpace, which supports the
LGBT (lesbian, gay, bisexual and transgender) community in Northern Ireland. He ordered from
Ashers Bakery a cake iced with the phrase “Support Gay Marriage”, for a QueerSpace event marking
the end of anti-homophobia week. Ashers refused, because its owners objected to same-sex
marriage. The objection was based on their (Christian) religious belief. Lee sued Ashers for direct
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because of political opinion (specific to Northern Ireland) and sexual orientation. These claims were
brought, respectively, under the Fair Employment and Treatment (Northern Ireland) Order 1998,
(FETO),2 and the Equality Act (Sexual Orientation) Regulations (Northern Ireland) 2006 (SORs).3 Each
provides a definition of direct discrimination substantially the same as that provided by the Equality
Act 2010 (EA 2010), section 13.4
The county court and Court of Appeal (Northern Ireland) found in Lee’s favour on both counts.5
However, in a unanimous judgment, given by Lady Hale, the Supreme Court reversed. First, the
Supreme Court “acknowledged” that the refusal could amount to direct discrimination on the ground of
Mr Lee’s political opinion, but in light of the bakery’s freedoms of religion and expression under
Articles 9 and 10 respectively of the Convention, FETO should not be read to find liability.6
On the sexual orientation claim, the Court held that the refusal was not direct discrimination
because of Mr Lee’s orientation, nor that of anyone with whom he was associated. In this case, all
customers would have been refused the cake irrespective of their (or anyone else’s) sexual orientation.

B. The Legislation

Direct discrimination is defined in the SORs thus,
“3.— Discrimination and harassment on grounds of sexual orientation
(1) For the purposes of these Regulations, a person (“A”) discriminates against another person (“B”)
if— (a) on grounds of sexual orientation, A treats B less favourably than he treats or would treat other
persons...”

The FETO definition is substantially the same. The Equality Act 2010 provides,
“13 Direct discrimination
(1)

A person (A) discriminates against another (B) if, because of a protected characteristic, A treats

B less favourably than A treats or would treat others.”
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The obvious difference here is that the phase “on grounds of” in the SORs appears as “because of” in
the Equality Act 2010. But they are substantially the same. In the British legislation, “because of”
replaced “on grounds of”, but this did not change the legal meaning of the definition.7

2. COMMENTARY
Bearing in mind that the Supreme Court “hears cases of the greatest public or constitutional importance
affecting the whole population”,8 the judgment offered little guidance, save some limited thoughts on
“indissociable” direct discrimination and associative discrimination. This brings us to questions the
Supreme Court did not address. First, the judgment did not explain its omission to analyse the case as
indirect discrimination. Second, despite citing English v Sanderson, the judgment said nothing of its
application to direct discrimination, nor indeed, the merits and standing of the decision itself. And third,
there was no detailed consideration of how and when an interference by domestic discrimination law
with Convention rights could be justified, and if not (as in this case), how the domestic definitions
should be interpreted to comply.

A. “Indissociable” Direct Discrimination
On the claim of direct discrimination because of Mr Lee’s sexual orientation, Lady Hale rejected any
notion that ordering the “message” was indissociable from sexual orientation. “People of all sexual
orientations, gay, straight or bi-sexual, can and do support gay marriage. Support for gay marriage is
not a proxy for any particular sexual orientation.”9 This may be a correct observation of the facts in
question, but in support, Lady Hale endorsed some “indissociable” cases, one of which being James v
Eastleigh BC.10 Here the factor of “pensionable age” was a proxy for direct sex discrimination, where
the differing pension ages were imposed by legislation.
There is a slight difficulty here, because as Lady Hale herself once acknowledged, that aspect
of James is no longer aligned with the view of the Court of Justice of the European Union (CJEU).
Most notable here, in the context of James, is Schnorbus v Land Hessen, where the CJEU held that in
circumstances where legislation dictated that only men were eligible for military service, priority in
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legal training given to those who had undertaken military service was not indissociable from sex.11 This
left the priority to be analysed only as indirect discrimination (thus providing the state with an objective
justification defence). Bearing in mind the statutory commitment to retain EU-derived law that exists
before EU Exit Day,12 Schnorbus could be used to challenge the authority of this aspect of James,
effectively reducing similar (“legislation-proxy”) cases to indirect discrimination.13 Given the potential
complexities of post-Brexit interpretation of retained EU law, Lady Hale’s unnecessary endorsement of
James as an indissociable case, having previously acknowledged it was incompatible with EU law, is
perhaps, an unwelcome contribution to the matter.14

B. Associative Discrimination
On the central claim of associative discrimination, the Court of Appeal found that “The benefit from
the message or slogan on the cake could only accrue to gay or bisexual people.... This was a case of
association with the gay and bisexual community and the protected personal characteristic was the
sexual orientation of that community.”15 Reversing this, Lady Hale cited established notions of
perceived and associative direct discrimination: treating another less favourably on “what is believed
to be his/her sexual orientation, or the sexual orientation/perceived sexual orientation of another person
with whom they associate”.16 For Lady Hale,
“That is very far from saying that, because the reason for the less favourable treatment has something
to do with the sexual orientation of some people, the less favourable treatment is ‘on grounds of’ sexual
orientation.” 17
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The connection must be “closer” than that, although Lady Hale considered it “unwise” to define the
closeness of the association required.18
The first thing to note here is that the Court of Appeal suggested there was an association
between the conduct and the third party. Lady Hale’s cited definition suggests the notion is confined to
an association between the claimant and a third party. But there is nothing more to suggest that. In any
case, there is well-established authority of a more fluid approach, perhaps better labelled under a more
generic term of “third-party discrimination”. In Showboat Entertainment Centre v Owens,19 it may be
recalled, a white manager was dismissed for refusing to follow an order to bar black youths. This was
direct discrimination against the manager on grounds of the race of the third party youths. In other
words, there was a connection between the (employer’s) conduct and the third party. The claimant had
no connection with the black youths other than managing the premises they wished to enter. Thus, the
better view is that associative discrimination is a mere sub-species of third-party discrimination, and as
Showboat demonstrates, courts need not be confined by such rigid sub-categories.
A second consideration is how this decision might play out in a similar employment scenario,
notably one envisaged by the Employment Code of Practice. It states that discrimination by association
can occur where “a worker is treated less favourably because they campaigned to help someone with a
particular protected characteristic”.20 Suppose, for instance, a white heterosexual worker is disciplined
because she campaigned for the “Windrush Generation”, or same-sex marriage. Just as Lady Hale
reasoned in Lee v Ashers, the employer’s treatment here merely “has something to do with” the race or
sexual orientation of some people. Lady Hale addressed this matter (perhaps inadvertently) later in her
judgment, when she further distinguished Lee v Ashers from such examples, isolating Lee v Ashers as
a “message” case. She reasoned,
“It was not as if he were being refused a job, or accommodation, or baked goods in general, because of
his political opinion...[the bakery was] quite prepared to serve him in other ways. ... It is more akin to a
Christian printing business being required to print leaflets promoting an atheist message.”21
This may be a valid distinction to make, but the reference to “his” political opinion, does not encompass
the example supposed above, nor the Code, which is not restricted to the victim having a relevant
protected characteristic. Further, although factually distinctive, “message” cases are not necessarily
different in principle in the context of establishing associative discrimination. First, for the purposes of
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the legislation, an omission to act is equated with an act.22 Second, withholding one service while
providing other services is no defence to a discrimination claim.23 Similarly, it is no defence to provide
a disciplined worker with all the other benefits of employment.
There is a third and connected feature of the judgment. While Lady Hale confined herself to a
rigid sub-category (associative discrimination), she considered it unwise to define its major feature: the
“closeness” required. This may disappoint those seeking certainty, but by leaving any “closeness” rubric
undefined, the judgment has provided tribunals with the necessary discretion to come to a satisfactory
decision, where the circumstances (including the Code of Practice) dictate. For instance, in the scenarios
suggested above, a tribunal might well be influenced by, on the one hand, the difference between the
difficulty of suffering the consequent work environment and/or securing another job, and on the other,
the ease of finding another bakery to provide a cake with the message. Thus, Lady Hale’s distinctions
may not be watertight in principle, but they may prove practically useful to an employment tribunal
sympathetic to the Code and the claimant’s case, although a sounder distinction would be confining Lee
v Ashers “message” cases more specifically to the field of services.
That deals with what was said. Now for the matters that were not, or not fully, addressed in the
judgment. These comprise Indirect Discrimination, the Sanderson principle, and the relationship
between domestic discrimination law and Convention rights.

C. Equal Treatment and Indirect Discrimination
In rejecting associative discrimination, Lady Hale’s characterisation of the refusal, as affecting “People
of all sexual orientations”,24 leads to a more complete rejection of direct discrimination. Lady Hale cited
a well known rubric, “It cannot constitute direct discrimination to treat all employees in precisely the
same way.”25 To this end, Lady Hale approved counsel’s observation that, “Anyone who wanted that
message would have been treated in the same way.”26 That may be so, and a good reason to hold that
this was not direct discrimination. But given that the refusal to supply the cake was lauded as “applying
to all”, the next step for any discrimination lawyer would be a consideration of indirect discrimination.
Indeed, the context of the rubric makes this point. The citation is from the Court of Appeal
judgment in Islington LBC v Ladele, which was itself lifted from the EAT below.27 Here, a registrar
was subjected to disciplinary proceedings for refusing to conduct (same sex) civil partnerships, for
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reasons of her religion. After rejecting the registrar’s direct discrimination claim because all disobedient
registrars would be treated in the same way, the Court of Appeal went on to analyse the case as indirect
discrimination. Why Lady Hale did not follow this logical course is not explained beyond discarding
the county court judge’s finding of indirect discrimination in one pithy phrase, “is not easy to see how
she could have done so”.28
The elements of indirect discrimination require an unjustified practice applied to all that puts a
protected group, as well as the claimant, at a particular disadvantage.29 Thus, the refusal to supply the
message, which applied to all, was intrinsically liable30 to have particularly disadvantaged those of
Northern Ireland’s LGBT community (or indeed, the members of QueerSpace, a smaller cohort of those
for whom the cake was intended), as well as Mr Lee (who, being gay, suffered the same disadvantage).
Note here, that it is irrelevant that the bakery might not have known, or perceived, Mr Lee was gay.
It should also be noted that even if the customer were not gay, CJEU authority suggests that he
may still claim for indirect discrimination. In CHEZ, the placement of meters in a predominantly Roma
district out of reach to avoid tampering was sufficient to permit a non-Roma person similarly
disadvantaged to bring an action of discrimination.31 As retained EU law, CHEZ should remain good
law in the UK post-Brexit.32
In conclusion, a central reason given in Lee v Ashers for rejecting a direct discrimination claim
should have led to an indirect discrimination analysis. None of this need have disturbed the outcome,
given the availability of an objective justification defence. Otherwise, the Supreme Court ought to have
provided a fuller explanation, if only to confirm that the established notion of indirect discrimination
remains undisturbed by its decision, save we see any decisions eschewing indirect discrimination based
on doubts raised by this judgment.

D. The Sanderson Principle

Given the findings that all-comers would have been treated in the same way, and that this was not a
case of associative discrimination, we could infer from the Lee v Ashers judgment that where the
conduct is inherently related to a protected characteristic, but nobody’s protected characteristic is
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involved, the conduct cannot be directly discriminatory. It is akin to a person making homophobic
remarks in an empty room. (This accords with isolating Lee v Ashers as a “message” case.) For Lady
Hale, this was a case of associative discrimination “or it was nothing.”33 As well as indirect
discrimination, this adherence to associative discrimination closed down a consideration of the principle
established in English v Sanderson,34 which seems more aligned to the case in question. What was more
curious is that Lady Hale actually cited Sanderson’s majority and dissenting judgments, but without
expressing a clear opinion on either.35
In English v Thomas Sanderson Blinds, it may be recalled, Mr English was harassed by
colleagues using homophobic sexual innuendo. This conduct was rooted, apparently, in two things: he
lived in Brighton (a well-known centre of the LGBT scene) and had attended boarding school. What
made this case unusual is that Mr English was heterosexual, and his tormentors knew this; they neither
assumed nor perceived Mr English to be gay. Further, Mr English was aware of this throughout. If you
like, he knew that they knew he was heterosexual. Lee v Ashers resembled this case in that the conduct
was inherently discriminatory, and (according to the Supreme Court) nobody’s sexual orientation was
in question. (A difference between the two cases is that the conduct in Sanderson was aimed at just one
person, rather than all-comers; but the widespread effect of inherently discriminatory conduct is no
reason to dismiss it; quite the opposite.)
Mr English sued Sanderson Blinds for harassment under the since-repealed Sexual Orientation
Regulations 2003, which defined harassment as unwanted conduct “on the grounds of sexual
orientation”, that had the “purpose or effect” of violating his dignity, or creating an “intimidating,
hostile, degrading, humiliating or offensive environment” (“hostile environment”). The conduct would
have the required effect if, with regard to the circumstances and the victim’s perception, “it should
reasonably be considered as having that effect”.36 (The current definition is slightly broader.)37
Reversing the EAT and the employment tribunal below, a majority of the Court of Appeal found that
such abuse could amount to unlawful harassment.38 Quite clearly, the absence of a possessive adjective
(“his” or “her”) renders the phrase “on the grounds of sexual orientation” broad enough to cover the
“inherent” harassing conduct even though it was unrelated to any person’s sexual orientation (actual or
perceived). The majority provided both technical and policy reasons for their decision.39 Sedley LJ
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found that the distance between this and perceived discrimination was “barely perceptible”. In both
instances, the “imaginary” sexual orientation was the ground of the harassment.40
Sedley’s LJ technical reasoning was cited by Lady Hale.41 But his policy considerations were
not. He first noted the “calculated insult to [Mr English’s] dignity... and the consequently intolerable
working environment”.42 Moreover, perhaps, Sedley’s LJ precedential concern was for some future
scenario where the victim preferred to keep his sexuality a private matter. A decision against Mr English
here would mean that in such cases, before he could complain, the victim would have to disclose his
sexual orientation (whatever it was).43 Thus, Sedley’s LJ principal concern was to preserve the dignity
of workers that equality law is supposed to enshrine.
The logical extension of this concern is the scenario where employees regularly make
homophobic comments in the workplace for all to hear, but aimed at no one in particular. A colleague
who, unknown to these employees, happens to be gay and is offended, must declare his sexual
orientation in order to complain. Otherwise he either suffers in silence or even resigns.
Concurring, Collins LJ provided roughly parallel reasoning,
“If the conduct is ‘on grounds of sexual orientation’ it is plainly irrelevant whether the claimant is
actually of a particular sexual orientation. In a case of this kind, even if the claimant is homosexual, it
is obviously not for the claimant to show that he is homosexual, any more than a claimant in a racial
discrimination case must prove that he is Asian or a Jew.”44
Here, Collins LJ aligns the legislative language with the conduct, rather than the victim’s protected
characteristic. Notably, he believes the same logic applies to discrimination. As a matter of policy, he
considered that if there were no liability in this case, then there would be none on the same facts save
that the claimant is homosexual. According to Collins LJ, this could not have been the legislative
intention.45 This parallels Sedley’s LJ reasoning, although with an alternative scenario. Here, instead of
a “blank canvas” victim, entitled to keep his sexual orientation private, we have one who is homosexual,
but similarly entitled to a dignified and abuse-free working environment.
It would seem from this that the Supreme Court in Lee v Ashers ought to have felt challenged
by these two judgments. If it did, it did not show. After quoting the technical reasoning of Sedley LJ,
Lady Hale cited an extract (of roughly equal length) from Laws’s LJ dissent,46
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“In my judgment, harassment is perpetrated on grounds of sexual orientation only where some person
or person’s actual, perceived, or assumed sexual orientation gives rise to it, that is, is a substantial cause
of it. [The Claimant’s] case confuses the reason for the conduct complained of with the nature of that
conduct.”47
This is more in tune with the decision in Lee v Ashers. Law’s LJ speech holds that it is not enough that
the nature of the conduct is discriminatory (or “inherently discriminatory”); the reason for the conduct
must be somebody’s real or perceived protected characteristic.
Given the openness of the statutory definition, it seems that the Court of Appeal in Sanderson
divided on policy. In terms of principle, the majority decision meant that there can be harassment where
the conduct is related to a protected characteristic, but nobody’s protected characteristic is in question.
This is distinctive from third party, associative, or perceived, harassment. It is the “Sanderson
principle”.
Lady Hale expressed nothing on the merits or status of Sanderson. The only hints were her
description of Laws’s LJ dissent as “powerful”,48 and the Supreme Court’s decision itself,49 which
effectively rejected the Sanderson principle in the context of “associative” direct discrimination, but no
more. This leaves the status of Sanderson uncertain. If we were to take Lee v Ashers as a disapproval
of Sanderson, it would appear a rather high-handed dismissal of a Court of Appeal decision, and a
principle rooted in policy, particularly a respect for those wishing to keep their sexuality private. This
principle could extend, albeit less obviously perhaps, to other protected characteristics. Some may
prefer to keep private their religion, racial background, or disability. But all people would prefer to
work in a dignified and abuse-free environment, whatever the protected characteristic in question.
Moreover, the judgment, with respect, ought to have expressed a view on whether or not the Sanderson
principle applied to direct discrimination.
As it happens, the relationship between discrimination and harassment, and the legislative
history, provides an argument for excluding Sanderson from direct discrimination.

E. The Relationship between Harassment and Direct Discrimination

An argument in support of the exclusion of the Sanderson principle from discrimination, or at least
from Mr Lee’s claim, has its roots in the exclusion of some forms of harassment from some fields of
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activity. Neither FETO nor the SORs provide for harassment in the provision of services.50 Had it been
available, the courts may have been compelled to entertain the Sanderson principle. The starting point
for this reasoning is considering how harassment could have applied in Lee v Ashers.
Under the Equality Act 2010, harassment is defined as unwanted conduct related to a relevant
protected characteristic, with the purpose or effect of violating the dignity or creating a hostile
environment for the complainant.51 The refusal to supply the message, although held to be unrelated to
any particular person’s sexual orientation, was “inherently” discriminatory and thus related to (or on
the ground of) sexual orientation. And while the bakery had no purpose to violate anyone’s dignity, that
was the likely effect on Mr Lee, especially given the relatively low threshold required.52
The unavailability of harassment suggests a reason to exclude the Sanderson principle from the
case. Along with FETO and the SORs, the Equality Act 2010 (and its predecessors) excluded
harassment related to religion or belief, or sexual orientation, from the provision of services.53 The
background to this was a concern that its inclusion would curtail service providers’ Convention
freedoms of religion and expression.54 Bearing in mind that the Sanderson principle originated in a
harassment case, it is thus arguable its recognition of “inherently” discriminatory conduct,
encompassing expressions of religion and free speech generally (and thus “message” cases), should be
excluded from discrimination in the provision of services. To hold otherwise would defeat the objective
of the harassment exclusion. The difficulty with this reasoning is that its basis, the harassment
exclusions, only apply to two of the protected characteristics (sexual orientation and religion or belief),
indicating that the legislature saw no issue with free speech and race, sex, disability, and age, for
example. And so, to use the exclusions as a reason to prevent the Sanderson principle migrating to
discrimination would either oust the Sanderson principle only from discrimination on those two
protected characteristics, creating an inconsistency in the definition of direct discrimination; or would
oust it from discrimination for all protected characteristics, where the “exclusion” basis does not exist.
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The same difficulty arises when one considers that the exclusions do not apply to the field of Work.55
Thus, in the context of Lee v Ashers, this may appear an attractive explanation for why the Sanderson
principle was not considered. But in the context of the equality legislation as whole, the reasoning is
flawed.
That said, if Sanderson did not apply to employment discrimination, any limitation could be
circumvented in many (if not most) cases. In order to prevent two claims being made on the same facts,
where the facts satisfy both the definitions of direct discrimination and harassment, the complaint must
be treated as one of harassment,56 ensuring that a tribunal could not side-step Sanderson.
F. Convention Rights, the Human Rights Act 1998, and “Reading Down” Direct Discrimination
Finally, the Supreme Court acknowledged that the refusal could amount to (“indissociable”) direct
discrimination on the ground of Mr Lee’s political opinion57 (a ground of discrimination specific to
Northern Ireland). This brought into play the bakery’s freedoms of religion and expression under
Articles 9 and 10 respectively, of the European Convention on Human Rights. These are qualified
rights, and so any infringement may be justified if prescribed by law and necessary in a democratic
society.58 As is well known, the Human Rights Act 1998 introduced the Convention’s rights into
domestic law. In anticipation of possible conflicts between domestic legislation and Convention rights,
section 3(1) of the Act provides: “So far as it is possible to do so, primary legislation and subordinate
legislation must be read and given effect in a way which is compatible with the Convention rights”. If
this is not possible, by section 4, a court (but not an employment tribunal or the EAT) may issue a
declaration of incompatibility. Thus, there are two broad tasks here. First, assessing whether any
infringements of the Convention rights were justified, and second, if not, whether and how the definition
of direct discrimination in FETO could be “read” to comply with the Convention.
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When she came to these tasks, Lady Hale provided an opinion in a single sentence, “FETO
should not be read or given effect in such a way as to compel providers of goods, facilities and services
to express a message with which they disagree, unless justification is shown for doing so.”59
On the matter of justification, the first thing to note is that this opinion was given in the context
of both Articles 9 and 10. As such, Lady Hale suggested that the judgment went beyond just freedom
of the defendant’s religion and extended to a more general right of free expression:
“In my view they would be entitled to refuse to do that whatever the message conveyed by the icing on
the cake - support for living in sin, support for a particular political party, support for a particular
religious denomination.”60
The reference to “whatever the message”, and the “political party” example, signal that “message” cases
can enjoy immunity for discrimination claims even if the refusal is not on religious grounds, but merely
those of free expression (free expression includes the right not to express a view61). Employers may be
encouraged by this to express their views in the workplace, such as displaying anti-immigration posters,
or ones favouring opposite-sex marriage. But such a move would be vulnerable to harassment claims.62
The conduct is likely to violate dignity of, or cause a hostile environment for, workers with a Black
Caribbean heritage, or an LGBT identity, as the case may be. Others may well have a connected claim
under CHEZ.63
Otherwise, little was said on justification here. There was no identification of the particular
qualifications provided by the Convention, and little expressed in support of the finding. The
qualifications to Articles 9 and 10 provide somewhat distinct and exhaustive reasons for justifying an
interference.64 But both provide that an apparent infringement may be justified in deference to the
“protection of the rights of others”. The obvious one here would be the “right” of Mr Lee not to be
discriminated against because of his political opinion. But this was not evaluated.
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Little else was expressed in support of the finding that the interference was not justified,
although two bases can be detected from the accompanying text. First, in the paragraph previous to her
opinion cited above, Lady Hale said,
“The bakery could not refuse to provide a cake - or any other of their products - to Mr Lee because he
was a gay man or because he supported gay marriage. But that important fact does not amount to a
justification for something completely different - obliging them to supply a cake iced with a message
with which they profoundly disagreed.”65
In the context of Mr Lee’s FETO claim, it seems rather remiss to deploy his sexual orientation as part
of the reasoning. Bearing in mind the premise that there was discrimination because of political opinion,
we could nonetheless infer from this passage that “message” cases, even when discriminatory, can be
distinguished from other forms of discrimination.
Second, again in the context of justification, Lady Hale noted that her earlier finding of political
opinion discrimination was made with “doubts”.66 The doubts were unspecified, but would appear to
allude to her earlier alignment of this claim with the sexual orientation claim, as a “message” case,
before conceding that “it could be argued” that Mr Lee’s political opinion and the message were
“indissociable”.67 With respect, it is hard to fathom the relevance of these doubts to the question of
justification. There either was, or was not, discrimination. It may be that Lady Hale considered the
discrimination here relatively minor in comparison to the infringement of the Bakery’s Convention
rights, but such a line of reasoning was not expressed, so one can only speculate.
Overall, one would have hoped for a detailed explanation as to why Mr Lee’s “right” not to be
discriminated against was subordinate to the bakery’s Convention rights, and of course, some broader
guidance as to when an interference by domestic discrimination law could be justified. The best that
can be inferred from this judgment is that the interference was not justified because this was a “message”
case, and/or the discrimination was relatively minor.
On the second task under the Human Rights Act 1998, Lady Hale’s opinion was made with
reference also to section 3. So this was not a case of incompatibility. As noted above, section 3 invites
courts to engage with statutory language and interpret it in a way compatible with the Convention rights
in question. There are in the reports many examples of this process. Most notably perhaps is the
“Ghaidan approach”,68 encapsulated by the Court of Appeal when providing a detailed eight-point
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rubric on the do’s and don’ts of this process.69 Lady Hale’s speech made no attempt to show how this
could be achieved. The statutory definitions of discrimination, themselves having a human rights
dimension, are important provisions, and one would hope for some clear and concrete guidance here.
Given the importance of the case, the complexity of reconciling domestic and Convention law,
and that this decision upset the considerable reasoning below,70 this is a rather meagre analysis of the
issue.

3. CONCLUSION
Often billed as a conflict of rights, between sexual orientation and religion, Lady Hale’s judgment
rendered it no such thing, ruling that there was no sexual orientation discrimination in the first place.
With respect, Lady Hale may be praised for a masterly factual analysis of a highly unusual case. But
her acuity arguably disguised a lack of ambition for discrimination law more generally. That is a notable
omission from a Supreme Court judgment, which is meant to be of “the greatest public or constitutional
importance affecting the whole population”.71
On the “proxy” or “indissociable” rubrics for identifying direct discrimination, ordering a
message, “support gay marriage” was not indissociable from sexual orientation, but could have been
for political opinion (although this latter finding was neutered by the bakery’s Convention rights). In
this context, Lady Hale, approved the “indissociable” aspect of James v Eastleigh BC,72 which, as she
had once acknowledged, was now inconsistent with EU law. This, in turn, could provide an unwanted
layer of complexity to any post-Brexit cases on the matter.
On associative discrimination, the ruling was that any association between the message and
sexual orientation of anyone needed to be “closer”. However, this finding was not accompanied by a
definition of how close the association has to be. Given that the ruling upset all the reasoning below, its
potential to conflict with the Employment Code of Practice, and the subtlety of Lady Hale’s
distinguishing this case as one of solely “inherent” discriminatory conduct (i.e. involving nobody’s
sexual orientation), a clearer explanation of the consequences for the law of discrimination and
harassment would have been welcome. On the other hand, tribunals may appreciate the latitude perhaps
afforded by this absence of definition, providing them some discretion when faced with pressing policy
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considerations in any forthcoming unusual and/or fact sensitive cases, notably the “campaign” example,
suggested above.73
There were two major omissions from the judgment, as well as one shortfall. First, the finding
that there was no direct sexual orientation discrimination, because the refusal affected “People of all
sexual orientations”,74 should have led to a consideration of indirect discrimination, and in turn, a
consideration of the defendant’s Convention rights under the domestic legislation’s objective
justification defence. In contrast to trying to reconcile direct discrimination provisions with the
Convention, this would at least have provided an appropriate vehicle for the task.
Second, there was no concrete consideration of the logic and status of the Court of Appeal’s
decision in English v Sanderson, which holds that there can be harassment liability for conduct
“inherently” related to a protected characteristic which is not associated with any particular person’s
protected characteristic. Giving the slightest of nods towards Laws’s LJ dissent, with respect, does
nothing but cast uncertainty over the status and reach of this significant Court of Appeal decision. It
could apply to direct discrimination generally, or generally except for “message” cases, or perhaps
generally except for in the provision of services. On the other hand, it could be confined to harassment,
or completely disapproved in line with Laws’s LJ dissent. This Note suggests that there are policy
(dignity and privacy) and technical bases for the Sanderson principle to apply to direct discrimination
generally. What was required in Lee v Ashers, was a reasoned opinion on whether it should. As it
happens, if the field of Work, most Sanderson-type cases are likely to satisfy the requirements of
harassment, and so the major debate is whether Sanderson is good law at all.
The shortfall fell under the political opinion claim. Having found direct discrimination here,
the opportunity arose to provide guidance on a defendant’s Convention rights in relation to the equality
legislation. The judgment suggested that in “message” cases, freedom expression (not just religion)
prevailed. Otherwise, the reasoning fell short of supplying a detailed consideration of when such an
infringement could be justified, and ducked the challenging interpretive task of how to read the
definition of direct discrimination to comply with the Convention in such cases.
As famous as it was in its day for upholding the freedom of expression for providers of services,
in time, this case may become better known for what it did not say. As a result, should any of the
unresolved, or unexplored, issues highlighted in this Note come before a tribunal, another journey all
the way the Supreme Court could be required to settle squabbles over what Lee v Ashers did not say.
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